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JUDGES OF THE SUPREME COURT, 

1807. 



Richard Davies Hanson, Esq Chief Justice. 

Benjamin Boothby, Esq Second Judge. 

Edward Castres Gwynne, Esq Third Judge. 

9timavTi JiUrge in ^uittt, 
Edward Castres Gwynne, Esq. 



On the 29th July, 1867» an order was made by the GoYemor and Execu- 
tive Council amoving Benjamin Boothby, Esquire, from his office of 
Second Judge of the Supreme Court [^], and on the 8th day of August, 
1867, the following appointments were made: — 

Edward Castres Gwynne, Esq Second Judge. 

William Alfred Wearing, Esq Third Judge. 



[a] Mr. Boothby gave notice of appeal to the Privy Council agaiDBt this order of 
amotion, but died on the 2lBt June, 1868; before the appeal had been set down for 
hearing. 
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NOTE. 



The materials for this volume have been obtained mainly from 
• the reports of proceedings in the Supreme Court as published in 
the South Australian Register. These have been revised and cor- 
rected by the Editor, and in many instances where judgments have 
not been delivered in writing the reports have been submitted to 
their Honors the Judges, who have kindly made the necessary 
alterations. 

In addition to the reports of the year, several cases previously 
decided by the Supreme Court, and involving points of local 
importance, have been given in the shape of notes or in the 
Appendix. 

J. B. 

Adelaide^ August, 1868. 
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ADDENDA ET CORRIGENDA. 



Page 32, line 11 from top, in head-note, for ** issued" read '' executed.*' 

** 39. Mr. Thrupp did not it appears argne in support of the jorisdiction 
of the Primary Judge, but simply assisted in the consideration 
of the question by calling His Honor's attention to the au- 
thorities. 

" 64. Title, " National Bank v. Chebry," should be " Stephens v. 
Franklin." 

" 85. Klingebibl v. Palmer.— On the 29th February, 1868, the 
Judicial Committee of the Privy Council granted leave to the 
defendant to appeal herein from the decision of the Supreme 
Court. 

" 98. South Australian Bank v. Horner..— On appeal, the Full 
Court (GwTNNE, J. dissewHewteJ reversed this decision, and the 
defendants have appealed to tiie Privy Council from the deci- 
sion of the Pull Court. (7th July, 1868. ) 

" 145, line 8 from top, for " The King v. Ware and Mam,'' read " The 
King v. Sore and Mann," 1 Strange, 146. 
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THE 

SOUTH AUSTRALIAN LAW REPORTS. 

1807. 



SUPREME COURT. 

In Chambbrs—G WYNNE, J.] [Common Law. 

21 January, 1867. 

Ee Sellab, Insolvbnt* 

TNSOL VENT ACT, I860.— Order ftyr imprisonment of InsoheHt 
under the I25th See, No warrant having been issued, prisoner 
discharged on Habeas. 

Semhle— The Court has jurisdiction to issue a vmt of Habe&s 
Corpus, notvMstanding the absence of General Rules, 

Application to a Judge in Chambers to discharge a prisoner 
brought up upon a writ of habeas corpus. The prisoner was 
adjudicated an insolvent under the Act of 1860, and on his last 
examination was opposed by the assignees, who laid several charges 
against him, some of which were proved to the satisfaction of the 
Court. The Commissioner awarded the insolvent a second-class 
certificate, to be suspended for two years, and adjudged him to be 
imprisoned at the suit of the assignees for twelve calendar months. 
An order was then drawn up and signed by the Commissioner, in 
the form given in schedule " W to the Act, setting out the judg- 
ment of the Court. Upon this order the messenger took the prisoner 
into custody, and lodged him in the Adelaide Gaol. It appeared 
the practice had hitherto been not to issue a warrant in these cases. 
A writ of habeas corpus had been obtained on the ground that the 
Act required a warrant. The prisoner was now brought up in 
custody. 

The Atiomey-Oeneral (Boucaut) and Way, for the prisoner, 
relied upon the language of the 125th section of ^<The Insolvent 
Act, I860"— 

'* If any insolvent shall have committed any of the offences hereinafter 
enumerated, the Court may, at the time of awarding the certificate of the 
Court to such insolvent, whether such certificate be that awarded after the 

B 
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2 S. A, LAW REPORTS. 1867. 

SUFBBMB GOUBT. lU SSLLAB. COMMON LaW. 



list eximiiiatioii of mioli inBolToit or one awarded in liea of a oeitificate 
that hai been reoaUed in pomianoe of tliii Aot, by order onder the seal of 
the Ckmrt adjudge eoch iniolvent to be impriioned at the anit of the 
aerignnnf for the time being of hia estate and effeeUi ae moh judgment 
ereditoTfl ae hereinafter mentioned, for any period not exceeding in the whole 
the period of three years, to be oompated from the date of each order, and 
which order ehall be in the f onn in aohediile W to thie Act annexed, and 
the Meseenger of the Court ahal], upon reeekfing the vforrant of the Court 
thereon, lodge the insolvent in the Adelaide OaoL'* 

No warrant had been issued to the Messenger of the Court. In 
arresting Sellar, and lodging him in gaol, he bad acted solely upon 
the order. 

Stow, aC, for the assignees, took a preliminary objection that 
the CSourt had no jurisdiction to issue the writ in the absence of 
any general rules to regulate its form and the practice imder it. 
He quoted the decision of the Court in The Queen r. Baker [a] (4th 
July, 1866). 

GwTNNE, J.^ after hearing counsel for the prisoner on the point, 
overruled the objection, the writ having been obeyed and returned 
with the prisoner into Court. 

Stow then contended that the order was in fact a warrant. 

GwYNNB, J. (without calling for a reply). — ^The arrest and deten- 
tion of the prisoner, being unaccompanied by a warrant, are illegal, 
and he is entitled to his discharge. 

Prisoner discharged, 

(A warrant was subsequently issued, and the prisoner re-arrested« 
See post, 1st. August, 1867.) 



[a] Reg. v. ^al»r.— This was an writ on the ground (amongst others) 

information of Intrusion against **that the rules authorizing the 

the defendant, filed in the Su- ''issuing of the said writs of venire 

preme Court on 23rd September, **facia8 ad respondendum and die- 

1865. A writ of venire facias was '*Mi^a« respectively were improvi- 

subsequently issued, in pursuance '*deutly issued, this Court having 

of a rule granted by the Court on the * * no power to make rules regulating 

21st December. The venire having "and framing process in particular 

been served upon the defendant, « cases, and no general rules having 

Way, on the 9Ui March, 1866, << been issued to regulate the prac- 

obtained a rule nisi to set aside the ''tice in intrusion?' The argument 



Digitized by.V^OOQlC 



1867. 



S. A. LAW REPORTS. 



SirpREMB Court. 



ROUNSEVELL V. GeOROE. 



Equity. 



In Chambers— Gwynke, J.] [Equity. 

9 February, 1867. 

ROUNSEVBLL V. GeORGE. 

INJUNCTION,— BtU for specific performomce of agreement by G. 
(the drfendani) *'not to run a public conveyance in opposition 
'*to JR. (theplaintiffjfor thre^ years.'' Motion to dissolve injunc- 
tion refused. Contract was good at law, not being in general 
restraint qf trade. 

Bill to compel the performance by defendant of his agreement 
with the plaintiff. Plaintiff and defendant were coach proprietors, 
and had passenger conveyances running upon the road between 

avoided. The case however goes so 
far as to decide that, in the absence 
of general rules, special rules to meet 
particular cases will be held invalid, 
unless expressly authorized by 
statute. Whether such rules would 
be upheld where there are also gen- 
eral rules by which the matter can be 
carried through to completion, id a 
question yet left open — so far as the 
decisions of this Court are concerned. 
A somewhat similar point has since 
been raised in the Court of Chancery 
in England, and it was decided that 
the Lord Chancellor could not by 
special order dispense with or vary 
a general order whilst it remained in 
force — ^although he has power by 
general order to repeal it. Chelms- 
ford C. says— "He (Lord West- 
bury) "might have made another 
"order rescinding that order; but 
"while that order remained, it 
" was not competent for him to say 
"that special leave was to be re- 
" quired "—re Vincents Patent, 15 
W.R.,624. Seealao ''The Alexandra 
Case'' quoted in the argument in 
Heg. V. Baker, and which is reported 
ofi Attomey^Oeneral v. SiUem and 
^thers.-'2 H. & C, 431, 10 H, L. 
Jas. 704; and the judgment of the 
Privy Council in Beg. v. Hughes, 12 
Jur., N.S. 195 (appendix post), as 
to the exercise by this Court of the 
power to make general rules relating 
to scire facias. 



proceeded mainly upon the language 
of the Act 31 of 1855-6, giving 
power to the Judges to make general 
rules and orders touching and con- 
cerning the practice and process of 
the Court, and the forms and manner 
of proceeding ;' which rules have to 
be transmitted to the Governor and 
laid before the Legislative Council, 
and are subject to disallowance as 
there mentioned. On the 23rd March, 
1866, Stow, Q.C., Thrupp, and Daly 
showed cause, and Belt, Ingleby, and 
Way were heard in support of the 
rule. During the argument GwYNNE, 
J., referred to Act 30 of 1855-6, 
sec. 23, giving power to the Supreme 
Court with reference to the matters 
thereby provided for to make and 
prescribe * ' all such rules and orders, 
''either general or applicable to any 
^'particular case," as to the Judges 
should seem requisite, and remarked 
on t^e distinction between the poWer 
thereby given and that contained in 
the Act No. 31 of 1855-6. On the 
4th July, 1866, the Court (Hanson, 
C.J., BOOTHBY, J., andGwYNNB, J.) 
made the rule absolute on the ground 
that "in the absence of general rules 
"it would be practically impossible 

* * to carry out the proceedings which 

* * had been commenced. " An express :j* 
decision on the main point — ^the 
power of the Court to make these 
special rules touching the process 
and practice of the Court—was thus 

B2 
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4 . S. A. LAW REPORTS. 1867. 

SUPIUnCB OOUBT. ROUNSEVKLL V. GlOBOS. EQUITY. 

Adelaide and Glenelg. On the 30th April, 1864, the defendant 
entered into an agreement by which he sold to the plaintiff the 
whole of his stud of horses, omnibuses^ &c., then running on the 
Bay Road, for the sum of £1,900. The agreement concluded in 
these words : — ** I also hereby bind myself in a penalty of three 
thousand pounds (£3,000) not to run a public conveyance in 
opposition to Mr. Rounsevell for- the term of three years." 

The Bill alleged the breach by the defendant of his agreement, 
and charged that he had on the 17th January, 1867, commenced 
to run a passenger conveyance on the Bay Road, to the injiuy of 
the plaintiff. It further alleged grounds for equitable interference, 
and prayed an enquiry as to damages, — ^that payment thereof might 
be decreed, — ^that an injunction might be granted prohibiting the 
defendant from further breach of the agreement, and that the 
defendant might be ordered to pay the costs. On the 28th January 
Wat/ moved ex parte on an affidavit of the plaintiff, and obtained 
an interlocutory injunction, Which purported to restrain "the 
" defendant, his servants, workmen, and agents from nmning, or 
" being in any manner concerned or interested in the running of a 
" public conveyance in opposition to the plaintiff," for the term 
mentioned in the agreement — "and particularly upon the Bay 
"Road in opposition to the plaintiff" — until the hearing of the 
cause or further order of the Court. 

On the 2nd February — 

Belt and James moved on notice to dissolve the injunction, and by 
consent the matter was heard before His Honor in Chambers. They 
read an affidavit of the defendant, stating that the plaintiff had sold 
his business to Cobb & Co. and had no longer any interest in the 
passenger traffic on the Bay Road, and suggesting a want of bona 
fides on the part of the plaintiff in instituting the present suit. 
The grounds of their motion are stated in His Honor's judgment. 
They quoted 

♦ Robson V. Drummond, 2 B. & Ad., 308 
Hilton V. EckersUy^ 6 E. & B., 47-73 
Prince Albert v. Strange, 1, Mac. & G., 25 
Homer v. Ashford, 11 Moore, 103 
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Supreme Court. Rounsbvell v. George. Equity, 

Homer v. GraveSy 7 Bing., 735 
Ward V. Byrne, 5 M. & W., 561 

They also contended that the Bill was demurrable, as claiming 
damages and being filed before "The Equity Act, 1866" (No. 20 
of 1866-7), came in force. 

Stow, Q.C, Andrews, Q.C, and Way showed cause, and quoted 
Mum/ord V, Gething, 7 C.B.N.S., 305 
Gale V. Reid, 8 East, 79 
Hitchcox V, Cocker, 6 A. & E., 454 
JVhiUaker v. Howe, 3 Beav.,383 
Mallan v. May, 11 M. & W., 653 
Hawea v. Parsons, 32 Beav., 328-332 
Williams v. Williams, 2 Swanst., 25a 
Benwell v. Inns, 24 Beav., 307 
KemhU V. Kean, 6 Sim., 333 

The matter stood over until this day, when — 

GwYNNE, J,, delivered judgment. — The injunction has been 
attacked on three grounds : — First, that the contract was void at 
law, being in general restraint of trade ; second, that it was a per- 
sonal contract with the plaintifiF*, and as the business had been sold 
to Cobb & Co., the plaintiff had been guilty of a suppression of 
facts in not mentioning the circumstances to the Court on applying 
for the injunction; and third, that the present were not the proper 
proceedings to enforce plaintiff's remedy, and the injimction granted 
was in any case too large. As to the first point,, the law as laid 
down in Mitchell v, Reynolds, 1 P. Williams, and adopted by 
numerous other cases, is clear, that a contract for a partial and 
reasonably, restraint of trade for good consideration is valid; but 
that a general or um-estricted restraint of trade, or one larger than 
the protection of the person sought to be benefited could reasonably 
require, would not be supported. In this case, though I am disposed 
to place a more limited construction; upon the agreement than has 
been put by the plaintiff, and to limit its operation to the business 
carried on on the Bay Road, yet I am of opinion that even adopting 
the wide construction contended for — that it applied to any road 
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on which plaintiff might run — it is not such a general or unre- 
stricted restraint of trade as would be illegal. The defendant has 
still opportunities of carrying on his trade on those roads where he 
would not be in opposition to the plaintiff. I therefore hold, on the 
authority of the cases quoted during the argument, and particularly 
of WaUis V, Day^ 2 M. & W., 273, a case which escaped the attention 
of counsel, that the agreement in question is good at law, inasmuch 
as defendant is not absolutely restrained from carrying on his 
trade, but only from carrying it on in opposition to the plaintiff. 
Upon the second point, I am of opinion that, whether or not the 
contract is with the plaintiff personally, there has been no sup- 
pression of material or pertinent facts, and the allegations of the 
plaintiff in his affidavit that he was running public conveyances on 
the Bay Road, and that defendant was opposing him to his (the 
plaintiff's) great injury and damage, were uncontradicted by the 
defendant, and form a sufficient ground for permitting the injunc- 
tion to stand. Upon the third point, I am disposed to limit the 
effect of the agreement to the Bay Road, but do not feel confident 
that this is its true construction. It, however, appears to me that 
at present the injunction has no greater effect than to prevent 
defendant running upon the Bay Road, and the question of con- 
struction can therefore, without injury, stand over until the 
hearing of the cause before the Full Court. 

Motion dismissed — Costs to he costs in the cause. 

The cause subsequently came on before His Honor sitting as 
Primary Judge in Equity, upon motion for decree (20th August, 
1867). The only question was as to costs, the time limited by 
the agreement having expired. His Honor, on the 10th Septem- 
ber, made a decree for payment of costs by the defendant on the 
ground that plaintiff had succeeded in the suit, and no notice of 
submission had been given by the defendant after the decision upon 
the injunction, but other issues had been raised by the answer 
which defendant did not now attempt to support. 

Decree as prayed. 
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SuPBEMB Court. McDiarmid v. Clarb Dist. Council. Common Law. 

Hanson, C. J., and Boothby, J.] [Common Law, 

6 March, 1867. 

McDiarmid v. Clarb District Council. 

CEBTIORARL-^Local C<mrt^Diaeantinuanee'-Cogt8. 
On removal of eatue/ram Local Court by certiorari, thi plainHff is 
not bound to follow the action into the Sitpreme Court, anddrfen^ 
dant ie not entitled to any costs on a discantimtance. 

CERTIOKA.BJ obtained by the defendant removing this cause from 
the Local Court of Clare into this Court, under sections 47 and 48 of 
"The Local Court Act, 1861." On the 18th December, 1866, the 
writ was served, and on the 20th of that month the plaintiff gave 
a notice of discontinuance. 

Bagoty on behalf of the defendant, moved for an order that the 
costs of the certiorari — and also the defendants' costs in the Court 
below-^be taxed and paid by the plaintiff. He read an affidavit of 
the facts. 

Palmer^ contra, quoted — 

Bowm V. Evans, 3 Ex., Ill 

GarUm v. Great. Western Railway Co., 1 E & K, 258 

The marginal note to the latter caae is as follows — 

''A defendant having removed from the County Court by otrtioarari, under 
*'the 19th and 2Cth Vict, o. 108, 8. 38, a plaint for a claim not exceeding 
** £6, the plaintiff is not bound to follow the action into the Superior Court ; 
" and the defendant, after notice to the plaiatiff to declare, is not entitled 
**to sign judgment, and he cannot obtain from the plaintiff the costs of 
*' removing the plaint." 

The Court held the case quoted conclusive on the point, and 

Motion dismissed. 



Ik Chambers^Hakson, C.J.] [Equfty. 

10 April, 1867. 

Attornet-Gbneral, ex relatione Mills v. Hughes & Others, 

THE EQUITY ACT, lB66.—Practice^Leave to answer. 

AppUcaUon for leave to answer and for time by a dtfendant not 
required to answer, and whose time for putting in a voluntary 
answer has expired, must be made in Court, 

This was an application by summons, before a Judge in Chambers, 

for farther time, to plead answer or demur; made on behalf of the 
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oui^njuu. V.VUA1. -^ Mills, v. Huobes and Othbbs. j v/w»«u« a^w. 

defendants, Hughes and Stirling, who resided out of the jurisdic- 
tion. They had not been required to answer, and the time for 
putting in a voluntary answer had expired. 

Stow, Q.C., in support of the application. 

. Waif (for the plaintiff) objected to the jurisdiction in Chambers. 

The following portions of "The Equity Act, 1866," were referred 
tor- 
Sec. 37, which provides that a defendant not reqiured to answer may "pat 
in a plea, answer, or demurrer to the plaintiff's biU within a time to be 
' * allowed to the defendant for demurring alone to a bill, or within such other 
"time as shall be fixed by the rules and regulations before mentioned ; but 
'*after that time a defendant or defendants not required to answer the 
"plaintiff^s bill shall not be at liberty to put in a plea, answer, or demurrer 
'*to the biU without leave of the Court or Primaiy Judge." 
Sees. 104^ 105, and 106, as to what business may be heard in Chambers. 
Sea 160, providing that until the appointment of Primaiy Judge the 
power conferred on him by the Act and ''to be exercised by him in open 
Court shall remain in and be exercised by the Court," and powers to be exer- 
cised in Chambers " may be exercised by any Judge in Chambers." 

Schedule of Rules, Cap. x.. Rule 1., gives a defendant ten days after 
service within which to demur alone to plaintiff's bill ; and Cap. xxxii., see. 
3, rule 10, provides that applications for time to plead, answer, or demur, or 
to file interrogatories, may be disposed of in Chambers. 

k Thb Chief Justice [a] said that, as the time for answering had 
expired, the defendants' application under sec. 37. of the Act should 
have been for leave to put in a plea, answer, or demurrer, to the 
plaintiff's bill, and should have been made to the Court or Primary 
Judge in Court The application was not one which could be enter- 
tained in Chambers tmder the rules referred to, not being included 
under applications for time. The expression " time" or " further 
time" taken in connection with the language of sec. 37, appeared to 
imply the right then existing to do the act in respect of which the 
application was made ; and here the right was gone, and leave was 

necessary. 

Summons dismissed. 

On the 15th April— 

Stow, Q,C»f applied to the FuU Court on notice and obtained an 
order for leave to answer and for six months' time within which 
same might be put in. Costs in the cause. 

Id] No appointment of Primary Judge had been made at this time. 
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SupREMB Court. England v. Ooulthard. Equity. 

Hanson, C.J., Boothby, and Gwynnb, J. J.] [Equity. 

15 April, 1867. 

England v. Coulthabd. 

EQUITY ACT, \^m,—Practke--Admim&traJbkm SuU. 
Rule 1, Cap, xxvi. of Schedule to Equity Act, 1866, does not apply 

to motiofifor decree. 
Rule 14 of the same chapter does 'not require service cfa setond copy 

of an affidavit already used in the suU, amd an examined copy 

whereof has been delivered — thou^/h on a different motion; notice 

of intention to read is sufficient. 
Decree for administration of real assets granted on motion vnthout 

an issue being tried, although debt contested. 

Administration suit — Bill filed by an executor (who claimed to be 
a creditor upon the estate) against the general devisee, to procure 
administration of the testator's real estate for payment of debts, &o. >.^ 
The bill alleged that the personal estate was not sufficient, and 
prayed an inquiry and sale, in the usual form. 

The present was a motion for decree on affidavits filed by the 
plaintiff, asserting that the testator was indebted to him at the time 
of his decease in a large sum, which was still unsatisfied. The 

defendant's affidavit denied the debt. ^ 

« 

Belt f Baker with him) now moved for a decree, in pursuance of 
notice. 

Way, for the defendant, objected that no copy-notice of motion 
had been left with the Master, pursuant to Rule 1, Cap. xxvi., 
Schedule to.Equity Act, 1866. 

The Court overruled the objection, holding' that the first rule 
in question did not apply to motions for decree, the practice as to 
which was regulated solely by Division. II. of the Chapter. 

Belt proceeded to read an affidavit of the plaintiflF's, which had 
been used on a previous motion for an injunction in the suit. 

Way objected, on the ground that Rule 14 of Cap. xxvi. had 
not been complied with, which required . 

** Examined copies of all affidavits intended to be used in support of any 
/* motion" **to be delivered by the party making the motion to 
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"the opposite puty, or hie lolicitor, at the Ume U aemng the notice of 

''motion " 

On a previous motion for an injunction the affidavit had been used, 
and an examined oopj had been delivered to the defendant. The 
notice of motion in the present instance stated that plaintiff intended 
to read the affidavit, but no copy had been given with the notice, 
or since. 

Thb Coubt held ^t the Rule in question would not apply under 
the circumstances, its object being satisfied by the defendant having 
notice of the plaintiff's intention to read the affidavit, and of the 
&ct of an examined copy having already been delivered. 

Belt thB9 proceeded with his motion, and submitted that 
plaintiff was entitled to a decree in terms of the notice. 

Wiojf asked that the bill might be dismissed, as it did not allege 
a debt on the face of it; the executor admitted having received the 
personal estate, and did not state what, if any, balance was due. 
An executor, as such, cannot institute a suit to administer real 
assets: — 

TMi/ V. Tubfy, 2 Col., 136 
Cailetf V. Sampsany 33 Beav., 551. 

The debt was contested, and the practice was either to dismiss the 
bill or to order an issue of fact to be tried : — 

Watson V. Parker, 2 Phillips, 8 
Woodffate v. Field, 2 Ha., 211 
Gregeon v. Booth, 5 Ha., 536 

The defendant could then plead the Statute of Limitations, which 
he could not do if decree made : — 

Fulier V. Redman, 26 Beav., 614. 
The heir-at-law should be before the Court. 

Belt replied. 

Cur. adv^ vtdt. 

16 April, 1867— 

. GwYNNE, J. — ^The Chief Justice and myself are of opinion 
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Equity. 



that the decree asked for should be made, leaving to the defendant 
any advantage she might have under the Statute of Limitations, to 
be made available before the Master on the inquiry. As things exist 
we are peculiarly situated, [a] and we think that is the best order at 
present. If the defendant can hereafter show that she has been put in 
a worse position than she otherwise would have been, the Court will 
give an opportunity to argue that view of the case. 

[a] This had reference to the posi- 
tion in which the Court was then 
placed, owing to the course adopted 
by His Honor Mr. Justice Boothby— - 
who uniformly declined to recognize 
or take part in any proceedings under 
"The Equity Act, 1866." His Honor 
refused to give effect to that Act as 
law on the ground principally that 
it was uUra vires and illegal, as pro* 
f essing to introduce a new practice 
in Equity which varied in many re- 
spects from the English practice, and 
as repealing prior colonial legislation 
on the same subject, which His Honor 
contended had the force of an Im- 
perial statute within the province. 
His Honor had further stated that 
he could not recognize his colleagues 
as Judges legally appointed ; and ob- 
jected to all proceedings which came 
before him tested in the name of the 
Chief Justice, on the ground that 
there was no lawful holder of that 
office, and that the Colonial Parlia- 
ment had no power to confer that 
title upon any one. It would be very 
difficult and is unnecessary here to 
set out His Honoris reasons at 
lEreater length, — they were con- 
st Anoly repeated; and whatever 
weight may have been due to them, 
the practical result was that the 
business of the Court — both in 
Equity and Common Law — was 
brought to a stand-stilL At the con- 
clusion of the above case, the follow- 
ing proceedings took place, as report- 
ed in the 8. A. Register of Wednes- 
day, April 17th, 1867:^ 

** The Chief Justice then read the 



following statement: — * After the 
'rising of the Court yesterday, I 

* conferred with my learned colleague 
'Mr. Justice Gwynne as to the course 
'which it was expedient for us to 
' adopt in view of the line of conduct 

• of HisHonortheSecond Judge. We 
'both felt that a repetition of such 
'proceedings as marked the sittings 
'of the Court yesterday and Friday 
' could not but lower the dignity of 
'this Court, and weaken the confi- 
'denoe of suitors and the public in 
'the administration of justice; and 
' at the same time we felt that, how- 
'eVer painful— and in some sense 
'degrading-HBUch scenes might be, 
' we must be prepared to encounter 
' them if no means could be devised 

• ' for the purpose of preventing their 
' recurrence. We have had already 
' under our notice a representation, 
'addressed by some members of the 
'profession to the Hon. the Attor- 
'ney-General, calling his attention 
'to the necessity of taking some 
' steps to enable the Court to exer- 
' cise more satisfactorily its Equity 
'jurisdiction; and we had invited 
'His Honor the Second Judge to 
'meetusfor the purpose of consider* 
'ing the reply that we should give 
' to that communication. It seemed 
'therefore to us that the same 
'opportunity might be taken of 
' bringing under his notice the effects 
' of the mode which he had adopted 
*of enforcing his peculiar views — 
' in the hope that something might 
' be agreed upon to prevent the time 
'of the Court and the Bar being 
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BooTHBT, J., was of opinion that, on the merits of the case, the 
plaintiff was not entitled to the decree asked for. He dissented 
from the judgment of the Court, on other grounds. 

Decree as prayed; plaintiff to submit to account; 
defendant to he at liberty to raise the defence 
of the Statute of Limitations before the Master. 



'wasted, and the respect due to 
* this Court being diminished or de- 
' stroyed. Until such an attempt at 
'least is made, it, however, appears 
'to ns inexpedient to continue the 
' sittings of the Court, and they will 
'therefore he adjourned until the 
'first day of Term.' 

" Mr. Justice Boothby^-I dissent 
from that order, and shall still 
continue to sit here as the Full 
Court. 

"The Chief Justice directed the 
Master to adjourn the Court. [The 
Chief Justice and Mr. Justice Gwynne 
then left the Bench.] 

" Mr. Justice Boothby (addressing 
counsel) — You will luaderstand I 
still sit here, and any suitor is at 
liberty to make any application. 
Mr. Belt, do you move in any < 
matter? 

"Mr. Belt— No. 

"Mr. Justice Boothby — ^Do you 
move, Mr. Baker? 

"Mr. Baker— No. 

" Mr. Justice Boothby--Mr. Way, 
do you move ? 

"Mr. Way— No. 

"Mr. Justice Boothby- Make a 
note, Mr. Hinde, that I called 
upon Mr. Belt, Mr. Baker, and 
Mr. Way to move. 



"The Master having made an entry 
in the book of the Court, 

" Mr. Justice Boothby said— Make 
an entry, Mr. Hinde,. that I adjourn 
the Court till first day of Term. 

" His Honor having waited till an 
entry was made, and read over to 
him, thcQ left the Court." 

The conduct of His Honor on this 
and similar occasions became subse- 
quently the subject of an enquiry 
before the Governor and Executive 
Coimcil on certain charges brought 
against the Judge by his colleagues, 
and by Mr. Boucaut— the then late 
Attorney-General, — which chaiges 
included that of "perverse refusal to 
"recognize the authority of Parha- 
"ment, and to administer the laws 
"of the province." After an enquiry 
extending over several weeks, these 
charges were adjudged proved, and 
on the 29th July, 1867, His Excel- 
lency and the Council, acting in 
exercise of the powers conferred on 
them by the Imperial Statute 22 
Geo. III., c. 75, ordered the amotion 
of Mr. Boothby from his office of 
Second Judge of the Supreme Court. 
This order was forthwith acted upon, 
but is understood to be at present 
the subject of appe^ to the Privy 
Council. 
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a „„„ n^„^^ S /» re John Taylor and Act ) tp^,„„,*«,«^*. 

Supreme Court. •< -^ „, jg-g « > Ecclesiastical. 

Hanson, C.J., and Gwynne, J.] [Bocleslaotical. 

3 Mat, 1867. 

In the Matter of the Will of John Taylor, and of the Act No. 31 

of 1855-6. 

EXECUTORS, Remuneratum of,— Sec. 14, Act 31 of 1866-6. 

The fact thai a Legacy ia given by the WW, to Executors wUl not prevent 
the Court from awarding them compensation under 31 qf 1856-6, 
8. 14. 

BVNDEY applied on behalf of Wm. Milne and Samuel Tomkinson, 

executors appointed by the will of the late John Taylor, that the 

Court would order a proper amount to be allowed out of the estate 

to compensate them for their services as executors. Section 14 of 

Act 31 of 1855-6 is as follows :— 

'' That it shall be lawful for the said several Judges of the said Supreme 
*' Court to allow to any executor or administrator of the estate of any 
'* deceased person (except as herein mentioned) such commission or per- 
'* centage out of their assets as shall be just and reasonable for their paina 
" and trouble therein : Provided always that no allowance whatever shall 
<< be made for the pains and trouble of any executor or administrator who 
'* shall neglect to pass bis accounts at such time, or to dispose of any 
** money, goods, chattels, or securities with which he shall be chargeable, 
** in such manner as, in pursuance of any general or special rule of the said 
** Court, shall be requisite." 

It appeared that the executors had complied with the provisions 
of the Act as to passing their accounts, &c. ; and the only question 
was whether a legacy of £100, given them by the will, 
would be considered to be the remuneration fixed by the testator 
and accepted by the executors for their services, or whether the 
Court had power to award a further amoimt. The estate was 
large, and the trouble far greater than ordinary. The application 
had been made in Chambers, and referred by Gwynne, J., to the 
Full Court. The following cases were quoted : — 

Dix V. Reed, 1 Sim. & Stu., 237. 
Wildes V. Davis, 1 Sm. & G., 485. 

Gwynne, J. — We have an Act which allows a Judge, in his dis- 
cretion, to give executors compensation for their trouble and loss 
of time in the performance of their duties. In the present case 
the executors have a small sum left to them — £100 each ; and the 
question before me seemed to be this — ^Where a person who dies 
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has himself given his executors a sum of money for services neces- 
sary for them to render, implying that he intended that sum to 
remunerate them, would that prevent the Court exercising its dis- 
cretion under the Act to give them a larger amoimt ? Some cases 
were referred to by the Master, but it appeared to me they all 
went upon the custom of the Court in India — ^that they did not 
arise from the operation of any Act, but that it was the practice 
in large estates to allow a certain percentage. In Calcutta, where 
the testator had left a sum for the executors, no percentage was 
allowed ; but here the matter does not rest on custom, but on an 
Act of Parliament, and the only exception is when the executor 
neglects to pass his accounts within a proper time. Of course, if a 
legacy is to prevent the Court from exercising its discretion, it is 
immaterial whether it is large or small. If, therefore, £10 only 
were left, the Court could not interfere; and it appeared to me that 
this would lead to the position of executors being frequently 
thrown up. On reflection, therefore, my opinion is that we have 
a discretionary power in a matter of this kind, although it appears 
to me that the parties should give up the legacy. As this was the 
first time that the question had arisen, and it was of great import- 
ance for the guidance of practitioners, I thought it more satisfac- 
tory to have my view sanctioned by the Full Coint. 

Hanson, C.J. — I quite agree in the view of my learned col- 
league. The language of the Act is very clear, and the fact that 
one exception is stated negatives all other exceptions. The only 
bearing that the leaving of a sum of money as compensation for 
executors in a matter of this sort can have, is that the Court may 
see whether it is a sufficient sum or not ; and, if not, they can 
award such sum as, taken in connection with it, they may regard 
as sufficient. 

Order as prayed. Reference to Master to state what 
would be an adequate remuneration^ taking into 
consideration the sum left hy the will. 
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Kellt v. Fuller. 



Common Law. 



HaKSON, C. J., AND GWYNNSy J.] 

10 May, 1867. 
Kblly v. Fuller. 



[Common Law. 



MEMORANDUM OF TBANSFEB.-^Deed^JSaoppe^rendor's 

Lien under Meal Property Act. 
A Memo, qf Tranter under the Heal Property Act, 1861, in the firm 

D given in Schedule, does not, when registered, operate as an 

estoppel so as to prevent Vendor from showing non-payment of 

purchase-money, 

Semble— ^ vendor of land under the Act has a Hen for uf^paid 
purchase-money against the purchaser, although trantfer 
registered. 

SPECLkL Case, stated by His Honor Henry Edward Downer, Esq., 
Special Magistrate of the Local Court, Adelaide, as follows : — 

** The plaintiff, by his particulars, claimed of the defendant the sum of 
** £57 5b. 9d., balance of purchase-money of portion of Town Acre Ko. 185, 
'* upon which is situate the West-terrace HoteL The plaintiff, on the trial, 
" adduced in evidence a memorandum of transfer under the Real Property 
** Act, 1860, [a] produced by the Registrar-General, a copy of which memo- 
** randum and endorsements thereon accompanies this case, upon which 
'* transfer a certificate of title was issued to the defendant. A yerdict was 
** found for the plaintiff subject to this case. The question for the opinion 
** of the Court is, whether the plaintiff was estopped in the said action 
'' from proving that the whole of the purchase-money had not been paid. 
** If the question is answered in the affirmatiye, the verdict to be entered 
" for the defendant ; and if in the negative, the verdict to stand. A further 
** plea by the defendant was that before action he satisfied and dischaiged 
** the plaintiff's claim by payment." 

The matter had been mentioned on the 16th April, and remitted 
to the Magistrate for amendment 

On this day — 

Inglehy, for the defendant, relied upon section 35 of ''The Real 
Property Act, 1861," which, so far as material to the present ques- 
tion, is set out in the judgment. The rules of pleading do not 



[a] This is an error, as the docu- 
ment in question was executed and 
registered under the Real Property 
Act of 1861, and not under the 
repealed Act of 1860. The argument 
and judgment proceeded entirely 
upon the Act of 1861. The lan- 
guage of the former Act (11 of 1860) 
is somewhat different, being as fol- 



lows (s. 38) — ''and such instrument, 
" when so constructively embodied, 
" shall create and impose the like 
" obligations on the persons signing 
' ' the same, and for the like period of 
'< time, as any deed or other instm- 
" ment made to secure the payment 
« of any specialty debt.'' 
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apply to Local Courts, and therefore the defendant was not bound 
to plead the estoppel. The memorandum is the deed of the plaintiff, 
and by it he acknowledges receipt of the purchase-money. It is 
conclusive evidence, in the absence of fraud or duress. (Gwynnk, J* 
—The Act says it " shall have the eflfect of a deed." Does that 
extend to collateral matters, or is it merely for carrying out the 
objects of the Real Property Act 1 Taken as an estoppel, or as con- 
clusive evidence, the effect of a deed arises from the solemnity which 
attends sealing and delivering). He quoted 

Rotontrte v. Jacob, 2 Taunt., 141 

Baher v. Dewey, 1 B. & C, 704 

HiU V, Manchester Waterworks Company, 2 B. & Ad., 544 

Sec. 13, Local Court Act, 1861. 

Strangways for the plaintiff. The words of the Act do not give 
to the writing the effect of sealing and delivering for ail purposes. 
If relied on as an estoppel, the deed should have been pleaded. 

Cur, €uiv. vult, 

4 June, 1867. 

GwTNNB, J., read the judgment of the Court [a] as follows :— 
This is a case sent up by Mr. Downer, S.M., for the opinion of 
this Court, under the provisions of ss. 55 and 123 of the Local 
Courts Act, 1861. In order fully to understand the question 
upon which the opinion of the Court is sought, it is necessary to 
read the whole of the case. The following is the case as sent up 
by the Special Magistrate. (His Honor read the case, as set out 
above.) My learned colleague, the Chief Justice, and myself 
have considered this case, and, although at first we were disposed 
to express our opinion very briefly, yet, as so many collateral 
questions have been raised in the course of the argument, we have 
thought it better to discuss the whole matter somewhat elabo- 
rately ; and in order to be clearly understood we will, in the first 
instance, for the sake of argument, suppose that the memorandum 
was sealed and delivered (as well as signed) by the plaintiff, and 
that the point of law reserved had arisen in the Supreme Court 

[a]BooTHBY, J., was not present stated that he did not concur in the 
when the case was argued, and judgment given. 
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on a plea of payment to a declaration in assumpsit for the balance 
of the purchase-money. There can be no doubt but that in the 
case supposed the defendant would have waived the estoppel by 
not pleading the deed by way of estoppel. Mr. Starkie, in his 
work upon evidence, p. 461, 4th ed., 1863, observes — " In general, 
however, in order to conclude the party by his deed by way of 
estoppel, it should be pleaded ; for if his adversary does not rely 
upon the estoppel, the Court and Jury are not bound by it, but 
the Jury may find the matter at large according to the fact, and 
the Court will give judgment accordingly. He asks them their 
opinion, and they are bound to give it." But it is equally clear 
to us that, although the defendant waived the estoppel, yet, as the 
memorandum admits the receipt of the whole of the £650, the 
purchase-money, that admission would be conclusive on the plaintiff 
on the supposed issue. Referring again to Mr. Starkie's book, 
p. 462, he says — " Where the party who might have relied upon 
the estoppel in pleading waives it, and gives the deed in evidence, 
although the Jury are not bound by the estoppel from finding 
according to the truth of the fact, yet it seems they would not be 
warranted in finding a verdict contrary to the solemn admission 
of the party without the strongest evidence of fraud." He then 
gives instances illustrative of his general position. In the sup- 
posed case, therefore, the verdict and judgment of the Court must 
have been in favor of the defendant, for although a receipt not 
under seal is only a prima facte acknowledgment that the money 
has been pfidd, and therefore may be contradicted or explained, yet 
the acknowledgment in a deed of the receipt of money is conclu- 
sive evidence as between the parties to it of such receipt. Baker 
V, Dewey, 1 B. & C, 704 j Eownher v, Jacob, 2 Taimt., 141. In 
the case we have put, notwithstanding the plaintiff would, by the 
effect of the doctrine of estoppel — which is " when a man's own 
act or acceptance stoppeth or closeth up his mouth to allege or 
plead the truth" (Co. Litt., 352a) — ^be defeated at law ; yet if, in 
fact, the purchase-money, or any part of it, is not paid, he would 
in equity have a lien on the land sold, and not only as against his 
vendee, but all claiming under him with notice, actual or construc- 
tive, of its nonpayment. In the argument on the present case it 
was contended, on behalf of the defendant, that, as there is no 

c 
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pleading in the Local Court, he had no opportunity of pleading 
the estoppel, and that, therefore, the effect of the estoppel in 
evidence is as conclusive as where it is actually pleaded ; but we 
are disposed to think that, notwithstanding thene are no pleadings 
in the Local Court — ^indeed, no record — ^yet that estoppel is one of 
those special defences requiring a memorandum to be filed under 
the 87th sec. of the Local Court Act, 1861. But, in truth, the 
decision of the point is quite useless In relation to the case now 
before us. The alleged estoppel is equally effectual in support of 
the plea of payment as it would have been in bar of the action ; 
but we can imagine cases where it would be very important to 
plead by way of estoppel. For instance, debt for rent on an inden- 
denture of lease, plea nihil habuit, &c, ; and the plaintiff, instead 
of relying on the estoppel reply, hahuit^ &c., he waives the estoppel 
and leaves the matter at large. He puts the fact in issue, and the 
Jury are to find the truth notwithstanding the indenture. (See 
Com. Dig. Estoppel, C. ; 2 Smith's Leadmg Cas., 436.) But the 
really important question raised in this case is, is the memo- 
randmn of transfer by the effect of the 35th sec. of the Real Pro 
perty Act of 1861 the deed of the plaintiff? According to all the 
authorities, " a deed is a writing sealed and delivered by the par- 
ties." Now, it is not pretended that the memorandum of transfer 
was sealed and delivered by Mr. Kelly, the plaintiff. It is admitted 
on all hands that it is only signed by him ; but it is contended 
that, notwithstanding the absence of those legal requisites which 
are essential to its existence as a deed according to the general law 
of England, yet that it is constituted a deed by the Real Property 
Act of 1861. The 35th section of that Act runs thus : — " And sa 
soon as registered, every instrument drawn in any of the several 
forms provided in the schedule hereto, * * * shall, for the pur- 
poses of this Act, be deemed and taken to be embodied in the 
register-book as part and parcel thereof; and such instrument, 
when so constructively embodied and stamped with the seal of the 
Registrar-General, shall have the effect of a deed duly executed by the 
parties signing the same." On this the question arises, what did 
the Legislature mean by attributing to an instrument not a deed 
the effect of a deed ? If t^ey meant that it should become a deed 
for all intents and purposes, why did they not say so — why did 
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they not use some such language as this — " Shall, for all purposes 
whatsoever, be deemed and taken to be the deed of the parties 
signing .the same as fully and eiBsctually as if they had actually 
signed, sealed, and delivered the same." Perhaps the Legislature 
had in view the Act No. 25 of 1852, intituled "An Act to amend 
the Law of Real Property," which, amongst other things, provides 
that leases required by law to be in writing *' shall be void unless 
made by deed ;" and it might have been intended only to meet 
any olgections based on that Act which might be raised to in- 
stniments imder the Real Property Act However that may be, 
it appears to us that the ceremonials necessary to make a deed, 
and the eflfect of that deed when made, are perfectly diflferent 
things. Thus in pleading it is a rule " that a party to a deed who 
traverses it must plead non est factum^ and should not plead that 
he did not grant — did not demise, &c." — (Stephens's Principles of 
Pleading.) That is, he may deny that he sealed and delivered the 
instrument relied upon, but not its eflfect. And it appears to us 
that the doctrine of estoppel, so far as deeds are concerned, is 
grounded upon the solemnity of sealing and delivering, and not 
on the effect of the deed. To this eflfect is Blackstone (see Comm., 
vol. 2) : — " It is called a deed, because it is the most solemn and 
authentic act that a man can possibly perform with relation to the 
disposal of his property ; and therefore a man shall always be 
estopped by his own deed, or not permitted to aver or prove any* 
thing in contradiction to what he has ever so solemnly and delibe- 
rately avowed." Conceiving, as we do, that estoppel arises out of 
the solemnities of sealing and delivering, and not out of the eflfect 
of a deed, we think the question asked of the Court must be 
answered in the negative — i,e,, we are of opinion the plaintiflf was 
not estopped in the said action from proving that the whole of the 
purchase-money had not been paid. The question whether the 
plaintiflF would have a lien in equity on the land for the 
£57 5s. 9d. (supposing it to be part of the purchase-money and 
unpaid), though referred to on the argument, its decision is not 
necessary in the case before us. We, however, think it ajs well to 
observe that, looking to the joint eflfect of sees. 40, 114, and 115 
of the Real Property Act, it appears to us that, as against the 
defendant at any rate, the plaintiflF would have that lien. It 
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appears by sec. 115 that a registered proprietor can maintain a 
suit for specific performance of an unregistered agreement for sale 
of land imder the operation of the Act against the purchaser, and 
surely the converse must be law — ^the vendee must have his 
remedy for a specific performance of such agreement as against the 
vendor. It is out of this equity that a vendor's lien arises. " The 
principle is that the lien for the purchase-money represents the 
estate which in equity no longer is his ; this right the conveyance 
does not defeat." — Sugden, Vend. & P., p. 522. Nor by parity of 
reasoning does a transfer under the Real Property Act. 

Jfidgment affirmed. 



Hanson, C.J., Boothby, and Gwynne, J. J.] [Equity. 

31 May, 1867. 

Bray v. Macdonald and Others. 

MERCHANT SHIPPING ACT, 1854, s. 43. Fraudulent Registry— 
Mortgagee wUhotU notice — Contract — Construction. 

A Certificate of Registration under The Merchant Shipping Act, 1854, 
obtained by fraud by a person rtot being the ovmer, vjill not enable 
the holder to confer a title on mortgagee for value without notice,^ 

Under the terms of a contra^ by M to buUd a ship for B, it vxis 
held that the property in the ship as buUt passed to B, and that 
M had no right to register himself as owner. 

Coombs V, Mansfield (3 Drew, 193) commented on and distinguished. 

Demurrer to bill of complaint filed by the plaintiff against the 
registered owner and the first, second, and third mortgagees of a 
vessel, "The Mary King." The bill set out that the defendant, 
John Macdonald, in August, 1865, engaged to build a ship at Port 
Adelaide for the plaintifi*; but as the latter was dissatisfied with 
the progress made, it was arranged that the agreement should be 
rescinded. This was done, and a fresh one was entered into, by 
virtue of which John Macdonald covenanted to build a schooner of 
150 tons register for a sum not to exceed £1,900, although a lesser 
amount was to be paid if it was deemed sufficient by Mr. B. Douglas 
— ^who was constituted referee. The funds to purchase materials 
for constructing the ship were to be found by the plaintiff; and at 
the date of the second agreement an acknowledgment for £554 
already paid to him was given by Macdonald. The next payment 
of £100 was to take place when the schooner was planked to the 
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gunwale, and the remainder of the money was to be handed over 
on its being ready for launching. Provision was also made that 
32-6 4ths of the ship were, under certain circumstances, to become 
the property, of the builder; and it was agreed that the whole of 
the work should be completed within twelve weeks. In default of 
this being done the plaintiff was authorized to enter upon the land 
of the defendant, seize the ship, and sell and dispose of it by public 
auction or private contract in order to recover the amoimt of money 
paid by him, with interest and the costs consequent upon the entry. 
The bill went on to allege that on or about the 26th October last 
defendant registered the vessel at the Customs as the " Mary King," 
and himself as owner of 64-64th shares in her; that subsequently 
he mortgaged her to Reuben King, to secure repayment of a loan of 
£100 with interest; and that afterwards he successively mortgaged 
her to the National Bank of Australasia as security for a loan of 
£400, and to George Scarfe and William Christie as security for a 
loan of £550. That on the 4th January, 1867 — ^more than one 
calendar month after the expiry of the twelve weeks agreed upon — 
the plaintiff caused the vessel to be seized, but that the officer was 
ejected by Mr. Reuben King; that the vessel was now being got 
ready for sea, and would soon be beyond the jurisdiction of the 
Court, unless enjoined to remain; and that with regard to 32-64ths 
of her, at all events, the defendant had no right or title in her. 
It was also set out that, in addition to the £554 for which a receipt 
was had from Macdonald, £100 was paid to him when the schooner 
was planked to the gunwale, and that various other payments had 
also been made. The prayer was, that the certificate of registra- 
tion should be declared to have been obtained by fraud, and to be 
inoperative and void, and that the plaintiff was entitled to be 
entered as owner of the whole or of one moiety of the vessel fully 
dischaiged of the mortgages. There was likewise a prayer for an 
injunction. To this the defendants — ^the National Bank of Austra- 
lasia, and Messrs. Scarfe and Christie, the second and third mort- 
gagees — demurred. 

Bakewelly for the defendants, the National Bank, and Thrupp for 
the defendants Scarfe and Christie, in support of the demurrers. 
The defendants being mortgagees for value without notice of any 
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equities to which the plaintiff was entitled against the registered 
owner, are protected by the Certificate of Registry, notwithstanding 
the alleged fraud by Macdonald. (Gwtnxe, J. — ^The question 
really is — Is the certificate in this case void, or merely voidable ? 
If void, what can your clients get under it — qui nan habet tile non 
dat.J Macdonald was the owner, the property never passed to 
plaintiff— the ship was not finished at the time of registry; and if 
it were, Macdonald was entitled to 32-64ths under the agreement. 
(BooTHBT, J., said the point was important, as the "Merchant 

* Shipping Act" was the model on which the " Real Property Act' 
was framed.) Yes; and if the principle contended for on the other 
side is upheld, it will still be necessary for purchasers to investigate 
title prior to the certificate. Although fraud made use of in 
obtaining the certificate, yet' innocent parties might by purchase 
acquire a statutory title under it. They quoted — 

FoUet V. Delany, 2 DeG. & Sm., 235 

McCalmont v. Rankine, 2 De G. Mac. & Gor., 403 

Huffhes V. Morris, 2 De G. M. & G., 349 

Coombs V, Mansfield, 3 Drew, 193 

Bell V, Bank of London, 3 H. «& N., 730 

Liverpool Borough Bank v. Turner, 29 L. J. Ch., 827 

(affirmed on appeal, 30. L. J. Ch., 379). 
McLarty v, Middleton, 9 W. R., 861 
Mucklow V, Mangles, 1 Taunt., 318 
Reidv. Fairbank, 22 L. J. C. P., 106 
[a] ''The Merchant Shipping Act, 1854," s. 43, 
And distinguished 

Holdernesse v. Lamport, 29 Beav., 129. 

Stow, Q.C., and Wag, for the plaintiff, contra — The demurrer 
concedes that the property was in the plaintiff at the time of regis- 

[a] 17 and 18 Vict., c. 104, s. 43— "registered owner of any ship or 

* * No notice of any trust, express, im- * * share therein shall have power ab- 
" plied, or constmctive, shall bo "solutely to dispose in manner here* 
"entered in the Register book or " inafter mentioned of such ship or 
" receivable by the Registrar ; and, * * share, and to give effectual receipts 
"subject to any rights and powers "for any money paid or advanced 
" appearing by the Register book to " by way of consideration. " 

"be vested in any other party, the 
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tration, that Maodonald's title obtained by fraud, and that the 
demurring defendants claimed under him. The 43rd section did 
not apply; that only referred to trusts under which an equitable 
title might exist, irrespective of the legal ownership, and the statute 
would not recognize concurrent titles. Here the person registered 
had no title — ^he never was owner; and the Act required ownership 
as well as registration. The certificate was a nullity, and no title 
derived from it could stand in better position. There is no express 
provision that anyone registered as owner can grant title. (The 
Court expressed their opinion that ownership must precede regis- 
tration to create a title.) The agreement showed an intention to 
vest the property in the plaintiflf. They quoted — 

Orr V. DicHmon, 28 L. J. Ch., 517 

Bell V. Bank of London (supra). 

Woods V. RusseU, 5 B. & Aid., 942. 

Bakewellj in reply. 

Cur. adv, vulL 

5th June, 1867. 

Hanson, C.J., delivered the written judgment of the Court as 
follows : — 

"In this case the plaintifi" in August, 1865, entered into an 
agreement with the defendant Macdonald to the eflfect that the 
latter should build a ship for him for the sum of £1,900 or such 
less sum as upon valuation in the manner provided it might prove 
to be worth, and the plaintiff was to pay for the ship one-half in 
cash in manner stipulated in the agreement, and one-half in 32-6 4th 
shares of the ship itself; there was also a provision enabling the 
plaintiff in the event of delay in the completion of the ship to take 
possession of it for the purpose of reimbursing himself any moneys 
he might have paid. The plaintiff alleges that he paid all the 
moneys payable under the agreement, and that he was ready to 
pay the residue as soon as it might become due. The defendant 
Macdonald in October, 1866, applied to the Registrar of Shipping 
to be registered as sole owner of the vessel, and was so registered 
on the 1st of November. On the same day he executed a mortgage 
to the defendant King; on the 3rd he executed a mortgage to the 
defendants the National Bank of Australasia ; and on the 8th he 
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executed a mortgage to the defendants Scarfe and Christie — all of 
which mortgages were. duly placed upon the registry. The plaintiff 
has filed his bill against Macdonald and the mortgagees, setting 
forth the above facts, and praying, among other things, that the 
registration by the defendant Macdonald maybe declared to have been 
inoperative and void, and may be ordered to be cancelled. To this 
bill two of the mort^igees — ^the National Bank of Australasia and 
Messrs. Scarfe and Christie — ^have demurred, on the ground that 
having been registered as mortgagees, as set forth in the bill, they 
have acquired an indefeasible right as against the plaintiff to the 
full benefit of the said mortgages on the ship. Upon these questions 
we had to decide whether the defendant Macdonald was entitled to 
be registered as owner; and, if not, whether the fact of his having 
procured himself to be so registered enabled him to execute mort- 
gages of the vessel that would become valid when registered. With 
regard to the first point we have felt no difficulty. Assiuning, as 
was contended by Mr. Bakewell, that the question of ownership is 
to depend upon the intention of the parties, to be collected from 
the terms of the agreement, it seems quite clear that the intention 
was to vest the ownership of the vessel while building — and until 
registration — in the plaintiff alone. It is true that the language 
of the agreement in this respect is not as precise as it might have 
been; but the provision that the defendant Macdonald should do 
all that was necessary to enable the vessel to be registered, that 
the plaintiff should pay the whole price, and that Macdonald should 
accept 32-64th shares of the vessel as payment for half of the price, 
appears to show conclusively that until the vessel was registered 
so as to allow of the transfer of 32-6 4th shares it was to be the 
property of the plaintiff. And the very provision that the plaintiff 
should, upon a certain contingency, be entitled to seize and sell the 
vessel, and plead the agreement as a licence — ^which was relied upon 
by the defendants, to show that it was to be the property of Macdonald 
— is, to say the least, not inconsistent with that view. The vessel 
would be in the possession of Macdonald, and upon his land, and he 
might have a lien for the balance of the price, or a right to 
possession for the purpose of enabling him to complete his contract. 
It was necessary, therefore, that some provision should be made to 
entitle the plaintiff to take the vessel, though his own property, if 
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the intention of the parties was to give him such a remedy. We 
are therefore olearly of opinion, upon the construction of the agree- 
ment, that the plaintiff was owner of the vessel at the time of the 
registration. The next question is, however, not without difficulty, 
arising out of the provisions of the Shipping Act of 1854. The 
general result of those provisions is to render valid any transaction 
that is evidenced by the registry, and to exclude all claims not so 
evidenced. No property or interest in a British ship can be acquired 
or tiunsferred excepting by means of instruments appearing upon 
the registry. And hence it was argued that the interest of the 
plaintiff not being so acquired or evidenced, was one which this 
Court could not recognize. It is, however, difficult to assent to this 
argument. There can be no doubt, on the authority of Bell v. Ba'.ik 
of London, that before a vessel is capable of being registered — ^before 
it becomes a ship for the purposes of the Shipping Act, an interest 
may be created in it which the law would recognize, and may be 
afterwards inserted upon the registry. That case, however, has only 
a remote bearing upon the present; for the question here is whether 
the owner of the vessel for whom it has been built — ^who has paid, 
or is liable and ready to pay, the full price — can be deprived not of 
his int^est, but of his property, by means of a false declaration 
fraudulently made without his knowledge by a mere stranger, as 
was the defendant Macdonald for this purpose; because, within a 
week after the certificate of registry had been obtained, the vessel 
was mortgaged to three separate parties for probably its full selling 
value. The defendants contend that this is the effect of the Act, 
and that notwithstanding any fraud which may have been practised 
in procuring the vessel to be registered, the person who appears 
upon the registry as owner is able to deal absolutely with the vessel. 
It was even argued, as in fact was necessary, if the principle for 
which the defendants contended was to be upheld, that a person 
who procured himself to be placed upon the register as owner by 
means of a forged bill of sale, with full knowledge of the forgery, could 
nevertheless the next moment confer an absolute title upon any 
innocent purchaser. If this were the true construction of the Act, 
it would follow that an owner who had been guilty of no laches 
might be deprived of his property without notice and without 
remedy. It would require very precise language in the Act, or 
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very oonclusive authority, to induce us to put such a construction 
upon its provisions; and it appears to us that there is neither. The 
only case cited on the part of the defendants that has any bearii^ 
upon this point is the case of Coombs v. Mansfield^ in which the cer- 
tificate of registry was held to be valid, though it was argued that 
it had been obtained fraudulently and improperly, on the ground 
that Mansfield — ^in whose name it was granted — ^was not the sole 
owner^ and that the vessel was not sufficiently completed to be 
registered at the time. So far as the first groimd of objection was 
concerned, it appears from the facts stated to have been unfoimded. 
Mansfield was the owner, and the other parties interested were 
mortgagees; he therefore was the person entitled to be registered, 
and the other parties' claims were only capable of being made valid 
after the ship became a British ship by registration. And with 
regard to the second ground, though there are expressions of the 
learned Judge more general than the case required, yet it appears 
from his judgment that there was a conflict of evidence as to the 
state of the vessel at the time of registration ; and that he therefore 
felt bound to assume that the Custom House authorities having the 
facts before them had decided rightly in granting the certificate* 
This case consequently only decides that between parties claiming 
as mortgagees under the same owners, the one whose mortgage was 
first registered is entitled to preference, notwithstanding notice of 
the prior mortgage of the other; and that upon a disputed question 
as to whether the vessel was in such a condition as to justify its 
registration, the Court will not question the decision of the autho- 
rities by whom it is in fact registered. Under neither aspect does it 
support the position of the defendants. The only farther argument 
upon the part of the defendants to which it is necessary to refer 
is that founded on the 43rd section of the Act; but that section is 
obviously intended to relate to trusts only, and it would be a forced 
construction to hold that the words "registered owner" applied to 
a person who was neither legally nor equitably an owner of the ship, 
but had fraudulently procured himself to be registered as such; 
and the distinction which it was sought to found upon the words 
of that section between the title of a person who by means of fraud 
or forgery procures himself to be registered, and that of purchasers 
or mortgagees under him without notice is one that derives no 
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support from any of the cases. There is no hmt of any such dis- 
tinction^ and this of itself forms a presumption against its existence. 
And it is ahnost excluded by the judgment in Orr v, Dickinson, for 
no one would argue that a transaction which was an absolute nullity 
at law, and which conferred no title whatever, was nevertheless 
capable of being the foimdation of a valid title. We are therefore 
of opinion that the plaintiff alone was entitled to be registered as 
owner; that the registration of the defendant Macdonald as owner, 
being made fraudulently and by means of a false declaration, is a 
nullity; and that the mortgages granted by Macdonald do not, by 
reason of their being placed upon the register, confer any title upon 
the defendants who have demurred as against the plaintiff. The 
demurrers therefore must be overruled, and with costs." [b] 

BooTHBY, J., concurred in overruling the demurrers, but did not 
concur in the whole of the reasons set out in the judgment. 

Demurrer overruled with costs, defendants to 
answer unthin ten days. 



HaIISON, C. J., BoOTHBY AND GWYNNB, J.J.] [EQUrTY. 

1867— April 15 ; May 3, 8, 31 ; June 3, 4, 5, 6, 7, 22, 26 ; 
July 16 ; August 1, 2, 7. 

Attorney-General ex relatione Mills v. Hughes and Others. 

INJUNCTION— Notke of—Cmtempt 

drcumstances under which Defendants held to have had sufficient 
notice of an Injunction having been, granted to loarrant their being 
convicted of a Contempt of Court for breach. 

On the 26th February, 1867, an order was made in this suit ex 
parte, by Mr. Justice Gwynne, for an injimction to restrain the 
defendants, being the Directors of the Moonta Mines, their several 
rclerks and agents, from paying or dividing amongst themselves or 
the shareholders of the Company certain dividends there referred 
to arising from the profits of working the mineral lands known as 
the Moonta Mines. 



[6] In the subsequent case of The real rights of the parties, and, if 

Innisf alien, 12 Jur., N.S., 320, the necessary, treat a person appearing 

Court of Admiralty in England held to be the registered owner as mort- 

that they would look behind the gagee only, 
register to ascertain what were the 
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The order in question was obtained at a late hour in the evening, 
and on the following day (the 27th) the writ was issued, and 
notice of the order was served upon some of the defendants ; and 
on the 28th the writ itself was served. 

The daily papers, Reguier and Advertiser, published early on 
the morning of the 27th February, each contained a short notice 
to the effect that, on the previous day, the order for the injimc- 
tion had been obtained. 

A dividend had been advertised for payment on the 1st March > 
but at an early hour on the 27th February a meeting of the Direc- 
tors was held, and the moneys appropriated for the dividend were 
divided, some of the payments having been made prior to the 
service of the notice of the order, and some, it was inferred, subr 
sequently. It was shown that defendants were subscribers to one 
or other of these papers, copies of which were delivered at their 
residences or places of business in the ordinary course. 

On these facts, and other circumstances brought before the 
Court on affidavit tending to show knowledge by the Directors of 
the injunction having been granted prior to their paying the divi- 
dend, and also that the steps they had taken were for the purpose 
of avoiding the injunction, [a] a motion was made to the Court that 
the defendants — ^Elder, Stuckey, & McCoull — might be committed 
for contempt. A cross motion was heard at the same time to 



[a] The following paragraph from 
the Sowth Australian Advertiser of 
February 28 was referred to by- 
counsel for the plaintiff, and gives 
a fair idea of what was generally 
understood to be the real position 
of the matter at the time : — 

*' Plain men of business sometimes 
*• outwit the most astute lawyers ; 
" and this was exemplified on Wed- 
** nesday, when the Moonta divi- 
** dend, amounting to £16,000, was 
** drawn from the Bank and paid 
** after the injunction to restrain 
** payment was granted by Judge 
" Gwynne, but before it was served 
** upon the Directors. The divi- 



' dend was advertised to be paid on 

* Friday, and on Tuesday an in- 

* junction to restrain payment was 
' granted. Of course, the Directors 

* could know nothing of this till 
' it was served upon them ; and on 

* Wednesday morning, for reasons 
' best known to themselves, they 

* met, rescinded their former reso- 

* lution, and resolved to pay the 

* dividend at once. Accordingly 
' it was paid in a few minutes, and 

* in a few minutes afterwards the 
' injunction to restrain payment 
*was served. Lawyers were out- 
' witted, and £16,000 is now in cir- 

* culation which otherwise would 

* have been locked up." 
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dissolve the injunction, on several grounds, which it is immaterial 
to state, as the Court eventually gave no judgment upon them. 

Baffot, Boucaut, Way, and Thrupp appeared in support of the 
motion to commit. 

Stow, Q.C., Fenn, Bakewell, Ingleby, SirangwaySy and Dedy for 
the defendants. 

On behalf of the plaintiff it was submitted that sufficient notice 
of the injunction was shown to have reached the defendants to 
justify their committal for breach ; and for the defendants it was 
urged thd.t no notice had, as a matter of law, reached them, and 
they should not be punished for simply endeavoring to outwit the 
other side, where they were ignorant of the law, and intended no 
disrespect to the Court. 

Other questions as to the terms of the injimction, the form of 
the writ, and the jurisdiction of the Court, were raised and argued 
at great length. 

The following authorities were quoted on the motion for com- 
mittal : — 

Anon. 3 Atk., 567 

Skipp V, Hanvood, ib., 564 

Vansandau v. Rose, 2 Jac. & W., 264 

Knipton V. Eve, 2 V. & B., 351 

McNiel V. Garralt, Cr. & Phil., 98 

St John's College v. Carter, 4 Myl. & C, 497 

Lewis V, Morgan and Lewis, 5 Price, 518 

Osborne v. Tennani, 14 Ves., 136 

Partington v. Booth, 3 Mer., 148 

Woodward v. King, 2 Dick., 797 

Drury v. Thacker, 3 Swanst., 529 

Bautzen v. Rothschild, 13 L.T., N.S., 339 ; 14 W. R, 96 

Woodley v, Boddington, 9 Sim., 214 

Marquis of Devonshire v. Lady Sandis, 6 Ves., 109 

Fennings v, Humphrey, 4 Beav., 1 

PoweU V. Follet, Dick., 116 

Gooch V. Marshall, 8 W. R., 410 
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James v. Daumes^ 18 Ves., 522 
Emety v, Bawen, 5 L.J., N.S., Ch. 349 
JFesion v, Faulkner, 2 Price, 2 

And on the motion to dissolve the injunction — 

Attorney-General v. Johnston, 2 J. Wil., 87 

Barclay v. RusseU, 2 Dick., 729 

Shore v. Wilson, 9 Ci, & F., 355 

Attorney- General v. Hast India Co,j 11 Sim., 380 

Attorney-General v. Richards, 2 Anst, 603 

Attorney-General v. Chamber^ 4 De G. M. & G., 206 

On the 1st August, 1867, Boucaut said that, as the answers of 
the defendants had been put in, and several new £Etcts bearing 
upon the injimction had come to the plaintiff's knowledge, he had 
come to the conclusion that it was not expedient to resist the 
motion to dissolve any further ; and he would, therefore, consent 
to an order. 

Hanson, C.J. [ft] — In the case of the motion for attachment, we 
can have no doubt thitt the conduct of the defendants was and was 
intended to be evasive— that is, that they really believed the 
Court had granted the injunction, but thought, by prompt action, 
they could prevent it touching themselves. We do not suppose 
they had any desire to set the authority of the Court at defiance, 
but acted on a mistaken view of what their position was. Under 
the circiunstances we think, if one of the counsel for the defen- 
dants attends in Court and says that he is instructed by them to 
express their regret, and their willingness to obey whatever I'rder 
the Court make, that the motion for the attachment may be 
refused, and the defendants pay the costs. 

In pursuance of the intimation thus given, on the 7th August 
Stow, Q.C., said — I am instructed by the defendants, who were 
charged with contempt, and also by the Secretary, to state that they 
had no uitention whatever of showing any contempt for the autho- 

[6] BooTHBT, J., had, during the note [a]), and the Court now 
course of the proceedings, been consisted oi Hanson, C.J., and 
amoved from office (see ante p. 11, Gwynne, J. 
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rity of the Court ; and they regret that their act should have been 
so construed, and submit themselves to the judgment of the 
Court. 

Strangways — I am instructed by the defendant, George Green, 
to make a similar statement on his behalf, and to assure the Court 
that he had no intention to treat the Court, or any Judge of the 
Court, with any contempt or disrespect. 

Stow^ Q.C* — I should say, also, that my clients regret they should 
have been guilty of contempt. 

Hanson, C.J. — ^Then the attachment will be refused on pay- 
ment of costs by the defendants. 

Way — I understand the usual rule in such cases is that the 

parties should be convicted of the contempt as the result of the 
motion, and ordered to pay costs, [c] 

Hanson, C.J» — Yes ; no doubt. That is it, but no attachment 
issues. 

Some discussion took place as to the costs of the motion to dis- 
solve ; and, ultimately. 

On the motion to dissolve infunciion, order nMde^ with 

costs, to be paid by the relator. 
On the motion for committal^ defendants convicted of 
the contempt, and, having tendered an apology,, 
ordered to pay costs. 



[c] A similar order was made by publishing and conmienting upon 

Vice-ChanceUor Wood, in the case affidavits filed in a suit, but which 

of Tichbome v. Tichbome, 15 W.R., had not been brought before the 

1072, where the printer of the Pall Court, tendered an apology and was . 

MaU Gazette having been found ordered to pay costs, 
guilty of a contempt of Court, in 
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HaHSON, C. J., AMD OWTHKB, J.] [COMMON LaW. 

1 August, 1867. 
In re Sbllar, Insolvent. 

INSOLVENT ACT, 1860, ImprtBonmerU utuier.— Habeaa CbrpfiM. 
— PtaeHce, 

A warraiU /or the imprisanmerU qf an Inacivent under tee. 126 qf 
the InaolverU Ad, 1860, can only he executed by the Memenger 
qf the Court, 

SemUe— //" irregulaHy issued by any one other than the Memenger 
•2 M no groiund for prisoner's discharge on habeas, but on appli- 
cation made promptly the arrest might be set aside as irregular, 
and prisoner discharged. 

Form of vjarrant under the I25th section qf the Insolvent Act, 1860. 

James Zimbi Ssllar, an insolvent, had been sentenced by the 
Commissioner of Insolvency to twelve calendar months' imprison 
ment tmder the 125th section of the Insolvent Act, 1860. His 
imprisonment in the first instance was unaccompanied by any 
warrant, and the proceedings taken to efiect his release are reported 
cmte, page 1. In consequence of the decision of Mr. Justice 
Gwynne on that occasion a warrant was obtained from the Court 
of Insolvency in the following form : — 

" In the Court of Insolvency — 

" In the matter of Jambs Zimbi Sellar, of Norwood, in the 
*' Province of South Australia, Storekeeper, an Insolvent. 

'* To George Birrell, the Messenger of this Court, 
and his assistant, and to t^e Keeper of Her 
Majesty's Gaol at Adelaide. 

''Whereas, by an order of this Court, bearing date the 7th day of 
"January, 1867, it is set out that John Cherry and William Alexander 
" Wight, the assignees of the estate and effects of the said James Zimri Sellar, 
''are judgment creditors of the said J. Z. Sellar for the sum of £3,434 8s. Od. ; 
" and that it had been proved to the satisfaction of the Court that the above- 
" named insolvent did contract certain of his debts, to wit, a debt of £74 
" IDs. lid., and a certain other debt of £41 6s. Od., both to Messrs. Wight 
"and Co., by means of fraud or false pretences, that is to say by falsely 
" pretending to his said credii^r, Wm. Alexander Wight, that he and the said 
"insolvent was, in the months of September and October, last, perfectly 
"solvent, and able to pay all his debts and engagements, and that 
"he had sufficient to pay every one ; and that he well knew that he was 
"not perfectly solvent nor able to pay all his debts and engagements, nor 
"had he sufficient to pay every one; and also by means of falsely pre- 
" tending to the said William Alexander Wight that a certain balance-sheet 
" dated on or about December, 1864, was a correct representation of the state 
" of the insolvent's affairs at that date, whereas he well knew it was not a 
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'* correct representation, as aforesaid ; and also that the said insolvent did 
** wilfully, and with intent to conceal the true state of his affairs, omit to 
** keep proper books of account, and did wilfully, and with intent to conceal 
'Hhe true state of his affairs, keep his books imperfectly, carelessly, and 
*' negligently ; and this Court did adjudge that the said James Z. Sellar be 
'* imprisoned in Her Majesty's Gaol, at Adelaide, at the suit of the said 
** assignees, for the term of twelve calendar months, unless he should sooner 
'^satisfy the said debt; and whereas the said John Cherry and William 
*' Alexander Wight, assignees as aforesaid, are judgment creditors of the said 
<* J. Z. Sellar for the sum of £3,434 8s. Od : these are, therefore, to will, re- 
'* quire, and authorize you, the said messenger, immediately upon receipt 
** hereof, to take into your custody the body of the said James Z. Sellar, and 
•*him safely convey to Her Majesty's Gaol, at Adelaide, and him there 
'* deliver to the keepei^ df the said (>aol, together with this precept ; aiid 
'*the keeper of the said Gaol is hereby required and authorized to receive 
'^the said J. Z. Sellar into his custody, and him safely keep and detain, at 
**the suit of the said John Cherry and Williani Alexander Wight, until the 
** expiration of twelve calendar months from the 7th day of January, instant, 
*'ot Until he shall sooner Satisfy the silid debt of £3,434 8s. Od. 

"Dated this 21st day of January, 1867," 

**By the Court, 

(L. S. ) * * Henry E. Downer, Commissioner, &c* " 

This warrant was executed^ arid the prisoner lodged in Gaol on 
the 21st January, 1867, by William Birrell, an officer in the employ 
of the Messenger of the Insolvent Court. An application was 
made on affidavits to the Chief Ju&tice, and a fiat for a writ of 
habeas corpus obtained on the 24th July, 1867. During the 
interval since his re-arrest the prisoner had been tried and found 
guilty of obtaining goods under false pretences, but a point of 
law reserved at his trial had been decided in his favour by the Full 
Court, and the conviction quashed. The writ of habeas was issued 
on the 24th July; and, as considerable discussion took place relative 
to the form, it is here set out at length : — 

"Victoria, by the Grace of God, of the United Kingdom of Great Britain 
**and Ireland, Queen, Defender of the Faith, to William Robinson Boothby, 
'* Sherifif of our province of South AustraUa, and Charles Josiah Lawrence, 
"the keeper of our Gaol at Adelaide, greeting; We command you that 
"you have before our well-beloved Edward Castres Gwynne, Esq., one of 
"the Judges of our Supreme Court of our province of South AustraUa, or 
" before such other Judge of the said Court, who may be in Chambers at the 
"Supreme Court House, Victoria Square, Adelaide, immediately after the 
"receipt of this our writ, the body of James Zimri Sellar, being detained 
"under your custody, as it is said, together with the day and cause of his 
"being taken and detained, by whatsoever name he may be called therein, 
"to undergo and receive all such matters and things as the said Judge or 
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''other Judge as aforesaid, shall then and there consider of, concerning 
'* him in this behalf, and have yon then there this writ. Witness, the 
"Honorable Richard Davies Hanson, Chief Justice of onr said Supreme 
"Court, at Adelaide, on the 24th day of July^ in the 31st year of our 
" reign, and iU the year of our Lord 1867." 

"By the Court, 
(L.S.) "Will. Hinde, 

Master. 
"R D. Hanson, C.J., one of the Judges of 
the Supreme Court of South Australia.'* 

On the 27th July the prisoner was brought before Mr. Justice 
Gwynne, who referred the matter to the Full Court* 

On the SOth July— 

Boucaut and T^a^y for the prisoner, moved that the return to 
the writ be filed. 

Stou), Q.(7., and IngUhy, on behalf of the Crown and the Gaoler, 
submitted that the latter was not boimd to make a return, and 
moved that the writ be quashed on several grounds, including 
those taken on a previous occasion — that the Supreme Court 
had no poWer to issue the writ in the absence of General Rules, 
and that there was no authority for testing the writ in the name of 
the Chief Justice. They referred to the Act No. 31 of 1855-6, 
and argued that the jurisdiction given by that Act to the Supreme 
Court was an inchoate jurisdiction, and its powers could only be 
brought into exercise by means of rules to be made by the Judges. 
In support they referred to the decision of this Court in Reg, v. 
Baker {ante page 2, note) ; and quoted : — 

Reg, V. Batchelder, 1 Per. & Dav., 516 (The Canadian 

prisoner's case.) 
1 & 2 Vict., c. 110. 

(The Court suggested that after replying on these points, counsel 
for the prisoner should proceed with their application on the merits, 
and for that purpose the return to the writ was read, setting out 
the order of the Court of Insolvency and the warrant as above.) 

Boucaut and Way, in answer to the objection as to the writ 
referred to Rules 3 and 6, made by Sir Charles Cooper, when C. J., 
under the authority of Act 2 of 1850, which were still in force. 
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(The Chief Justice said that though it had been decided oh 
several occasions by the majority of the Court that those rules 
remained in force notwithstanding the repeal of the Act, he could 
not Understand how the decision had been arrived at.) The 
Court, as previously constituted, held that the rules were not 
repealed by Act 31 of 1855-6, but were retained under the pro- 
viso in the 20th section [a]. The prisoner is entitled to his 
discharge, as the warrant was defective aifd the arrest illegal. 
The imprisonment shoUld have been expressed to be at the suit of 
the assignees as judgment creditors, not at the suit of John Cheri-y 
and Wm. Alexander Wight absolutely. Fresh assignees might be- 
appointed who might wish to interfere, but could not Whilst 
prisoner is in custody under this form of warrant — 

Htnshaw v, Roberts, 6 East, 150. 

The imprisonment is illegal, as it is made determinable oh a con- 
tingency not authorized by the Act. The Words " or until he 
shall sooner satisfy the said debt " are in the form of order given 
in the schedule to the Act, but there is no authority for their 
insertion, in the Act 'itself. The order does not state the time 
from which the term of imprisonment was to be computed. 
(GwYNNEj J. — Does not the Act fix that it shall commence from 
the date of the order*?) The words of the Act are, "for any 
" period not exceeding in the whole the period of three years, to 
" be computed from the date of such order." The gross period over 
which the imprisonment can extend is limited to three years from 
the date of the order. The Act does not state that the term of 
imprisonhient is to be computed from that date. The warrant 
may not be drawn up until subseqiientlyj and several Weeks may 
elapse between the date of the order and the insolvent's imprison- 



[a] Act No. 31 of 1855-6, sec. 20 : *'of this Act, shall be and continue to 

** And be it enacted that from and after **be of the like force and effect as if 

** the coming of this Act into Opera- "this Act had not been passed ; and 

**tion, the hereinbefore recited Acts *' that all actions and suits, and other 

*' or Ordinances shall be rei)ealed. Pro* "proceedings which have been law- 

* * vided that all things lawfully done * * fully commenced before the passing 
"by the said Supreme Court, or the "hereof, may be hereafter continued 
"Judges thereof, or cither of theju, "and carried on and concluded in like 
" or by any of the ministers or officers * ' manner as if the same had been com- 

* * of the said Court, before the passing ' ' menced after the passing hereof. " 
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meut. (G WYNNE, J. — ^The order must be made ''at the time of 
" awarding the certificate of the Court to such insolvent,** other- 
wise the Commissioner would in my opinion be functus officio.) 
The order should show that the imprisonment must terminate at 
a certain date within three years from the order. The arrest by 
William Birrell was wholly illegal. The warrant, following the 
words of the Act, is directed to the Messenger of the Court ; '^ his 
assistants" can only act in his presence; the affidavits show that the 
Messenger was not present, and had nothing to do with the arrest. 
They further quoted : — 

Rex. !?. WhaUey, 7 a& P., 245 

Bex, V, Patience^ id,^ 775 

Freegard v. Bams^ 1 Ex., 827 

Hooper v. Lane, 6 H« L. Cas., 535 

Bhodes r. Hull, 26 L.J. Ex., 265 

Gregory v. Cottrell, 5 E. & B., 57L 

iThe other side were not called on to show cause. 

The argUnlent having been adjourned to this day, the Court now 
gave judgment as follows : — 

Hanson, C. J. — In this case I do not think it necessary to call 
upon the parties supporting the warrant to say anything with 
regard to the substantial point as to the arrest. On the authority 
of the cases it would undoubtedly seem that if the insolvent 
had resisted William Birrell he might have used any amount of 
Violence without making himself criminally liable, linless death 
ensued, when he would have been liable for mstiislaughter [b]. 
It will be a question whether the interpretation necessary to be 
put upon the clause does not introduce inconvenience and difficulty 
in the execution of the law, worthy of the attention of the Legis- 



ts)] A warrant issued under 11 and the prisoner wounded in attempting 

l2 Vict. c. 43, 8. 23, for apprehen- to resist apprehension. Held, that a 

sion of a prisoner on a charge of conviction for wounding the police 

drunkenness, was directed to "the constable in the execution of his 

" Constable of Gainsborough, in the duty coiild riot be sustained, as 

** Parish ofLindsdy," andwasexecu- the warrant gave him no authority 

ted not by the parish constable, but to make the arrest. Jieg. v. Sanders, 

by one of the county police, whom I.L.R., C.C.E., 75; 15 W.R., 752. 
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lature, but we have to judge here only as to the suflBciency of 
the return. The return shows an order of the Court of Insol- 
vency, directing the insolvent to be imprisoned for the space of 
twelve calendar months for an offence clearly within the provisions 
of the Statute, and a warrant issued under that order authorizing 
the arrest and detention of the insolvent. It was argued that the 
order was bad because it did not direct a particular time from 
which the sentence was to be computed; but it seems clear, 
looking at the phraseology of the section itself — the 12oth sec- 
tion — that the word " computed" has reference to the three yeai-s, 
and not to the period of imprisonment awarded. The words are 
these — " For any period not exceeding in the whole the period of 
^* three years, to be computed," &q. It can hardly be that the 
term of imprisonment is to be computed from the date of the 
order ; for, as was pointed out in the argument, the imprisonment 
may possibly not commence then. It is that the effect of no order 
of imprisonment should extend beyond three years to be so com- 
puted. The intention of the Act appears to be that no sentence to 
be delivered should subject the insolvent to be imprisoned beyond 
the term of three years, dating from the date of the order: and 
that interpretation seems to me to be supported by the form of 
the order given in the schedule. The order therefore is not bad on 
that ground. Then this warrant directs the Gaoler to keep the 
person in prison. But it is said the Gaoler cannot do that because 
he did not receive him from the Messenger. It is however consis- 
tent with the retunj that the arrest should have been made by 
the person named in the warrant, and we have only to look at the 
return. And I cannot myself put such a construction on the Act 
as to say that where a warrant is properly executed it is absolutely 
necessary that the Messenger should in person lodge the insolvent 
in prison, and that the Gaoler would be liable to a,n action for 
receiving him from anybody else. I think, therefore, the Gaoler 
was entitled to receive him and retain him in custody, and that 
therefore the return is good. As to the question raised respecting 
the assignees, the order is right ; but the warrant which recites the 
order, in the last part of it, instead of using the words " the said 
** assignees," describes those persons by name. That, as it seems 
to me, does not enlarge or affect the operation of the order, or 
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subject the insolvent to any other kind or duration of imprison- 
ment than if that fonn had not been used. I am therefore of 
opinion that he is not entitled to his discharge. 

GwYNNE, J. — I think so too. On Tuesday this matter was 
argued oa being analogous to an arrest by the Sheriff on a 
capias^ and there undoubtedly, if there is any irregularity, the 
Sheriff is not liable unless there is collusion on his part with 
the officer effecting the illegal airest. In the case in Meeson and 
Welsby [c] where Sloman was taken improperly, the application 
was refused on the ground that the Sheriff was quite innocent, and 
tlierc was no collusion with him or the Under Sheriff, or any one 
connected with him, which shows that unless there is such col- 
lusion the prisoner will not be discharged. Following out that 
analogy, there is no pretence for saying that the Gaoler colluded 
with these parties. If there had been any, that would be a ground 
for the discharge of the prisoner, but even then I very much 
question if this would be a case for habeas corpus. If there was 
an irregularity, it seems to me the proper course would have been 
to take out a summons before a Judge to show cause why the 
prisoner should not be discharged because of that irregularity, 
but that must be done promptly. In the case of Meg, v. Burgess, 
8 A. & E., 275, it was held that where a prisoner was arrested on 
a capias, but was taken in a different county from that to which 
the warrant was directed, the Court refused to discharge him 
because the application was not promptly made, and if the same 
application were to be made here under the circumstances the 
same objection would apply. I very much doubt whether this is 
an apt case for a habeas corpus, for if the prisoner were discharged 
under it he could not be arrested again, and thus he would get 
rid of the whole of the punishment for a little irregularity 
on the part of the Messenger. I therefore very much question 
whether this mode of proceeding is applicable to the case. I 
concur in the view of the Chief Justice, inasmuch as a new 
custody commenced when the Gaoler took him into possession, 
without collusion or notice of an irregularity, or else we would 

[r] Robinson <£• Another v. Yetoens^ 5 M. & W., 149. 
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have to construe the Act so as to give him judicial functions in 
enquiring into the warrant or into the previous conduct of those 
bringing the prisoner, or place a construction on the Act which 
the Legislature could never have meant. Under the circumstances 
lagree with niy learned colleague that the application must be 
dismissed. 

Motion dismissed; prisoner remanded back into custody • 



Primary Judge,] [Equity. 

16 August, 1867. 

In re Padman and <* The Insolvent Act, I860." 

PRIMARY JUDGE— The Insolvent Act, \m>— Jurisdiction'- 
Equity Act, 1866, s. 123. 

The Primary Judge has no jurisdiction to jiear appeals in In- 
solvency, the pouter of determining same not having been vested 
in the Supreme Court as part of its Equitable Jurisdiction, 

Appeal from the decision of His Honor H. E, Downer, Esq., 
Commissioner of Insolvency, stated as a special case under section 
15 of "The Insolvent Act, 1860," which provides that— "All 
" appeals from decisions or orders of the Court shall be brought on 
" by way of special case, to be settled and signed by the Commis- 
" sioner, subject to any general rule or order to be made by the 
" Supreme Court relating to such appeals." 

On the 13th August — 

Tkrupp, on behalf of the assignees of Padman, who were the 
appellants, now moved ; and on the question of His Honor's juris- 
diction, referred to sec. 123 of " The Equity Act, 1866 " :— 

**A11 persons interested or claiming to be interested in any matter 

** cognizable in the said Court as to any other matter within 

"the jurisdiction of the said Court as a Court of Equity, or made subject 
**to the jurisdiction or authority of the said Court as a Court of Equity, 
** or made subject to the jurisdiction or authority of the said Court by any 
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*'Act, Ordiiumoe, or Statute, not being one of the statntes relating to 
''insolvents, and including among such persons all lunatics, married women, 
" and infants, in the manner and under the restrictions hereinafter contained, 
**may by leave of the Primary Judge state such question in the form of a 
" special case for the opinion of the said Court or Primary Judge." 

And section 8 of the same Act : — 

''Where, by any Act or Ordinance now or hereafter to be in force in the 
" said province, any jurisdiction is vested in the Supreme Court, or any 
' ' power, authority, or duty is to be exercised or performed by the said Court, 
" similar or analogous to any jurisdiction, power, authority, ,or duty now 
" vested in orbyusageor positivelaw exercised and performed by the saidLord 
'* High Chancellor judicially, or the High Court of Chancery, all such juris- 
" diction, power, authority, and duty, and the ministerial powers and 
"authorities incident thereto or consequent thereupon, shall, from and 
'< after the commencement of this Act, be had, exercised, and performed by 
" the said Court in its equitable jurisdiction." 

He submitted that as the appellate jurisdiction in insolvency was in 
England vested in the Court of Appeal in Chancery (1^ and 13 
Vict., c. 106, s. 12 ; 14 and 15 Vict., c. 83, ss. 7, 9, 10,) the sections 
quoted from the local Acts gave jurisdiction to His Jlonor repre- 
senting the Supreme Court in its equitable jurisdiction under the 
9th section of the* Equity Act, 

Stow, Q,C,, appeared for the respondents, creditors in the 
estate. 

The matter stood over for consideration until this day, when — 

His Honor expressed his conviction that he had no power as 
Primary Judge in Equity to deal with appeals in Insolvency, the 
power of hearing which was not conferred upon the Supreme Coiut 
as part of its equitable jurisdiction. 

No jurisdiction. 
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The Primary Judge.] [Equity. 

16 August, 1867. 

In re The Real Property Act, 1861, exparte McEllister. 

PRIMARY JUDOE^Real Properttf Act, IS&l—Jurisdictkmr-The 
EquUy Act, 1866, 8. 7, 

The Primary Judge in Equity has no jurisdiction as such to enter- 
tain nuitters arising under the Real Property Act, 1861. 

Rule Nisi to set aside a caveat lodged by John Cherry and John 
Small, prohibiting any dealing with certain land in the Hundred 
of Belvidere by one Robert McEllister. 

Palmer, on behalf of Mr. McEllister, moved to make the rule 
absolute. The application was made under section 82 of the Real 
Property Act, 1861, which provides that " the applicant, proprietor 
^'or registered proprietor, may, if he think fit, summon the caveator 
'* or the person on whose behalf such caveat has been lodged, to 
** attend before the Supreme Court, or a Judge thereof, to show cause 
*'why such caveat shoidd not be removed, and it shall be lawful for 
" such Court or Judge, upon proof that such person has been sum- 
"moned, to make such order in the premises, either exparte or other- 
"wise, as to such Court or Judge may seem fit." On the point of 
jurisdiction, he referred to sections 7, 8, and 9 of " the Equity Act, 
1866." 

Stow^ Q.C, appeared for the caveators. 

His Honor said — It appears more fit that a Court of Equity should 
dispose of questions relating to real property, but I do not think 
I have the power. I know of no section in the Act which gives it. 
Before the passing of the present Equity Act, these proceedings 
were never considered part of the equitable jurisdiction of the 
Supreme Court. They were considered and acted on as part of the 
statutory jurisdiction on the Common Law side. 

Woy, as amicus cur ice, sugge&ted that the section of thd Real 
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Property Act gave power to the " Court or a Judge," and as a 
matter of practice these real property cases might be brought 
before the Judge who is Primary Judge in Equity. 

His Honor — Yes, but this is brought before me as Primary 
Judge in Equity. If it is considered desirable that all ca^es under 
the Real Property Act should be brought before me, it could 
easily be done by an Act of the Legislature,! presume. The question 
is whether these cases woidd be included in the words ^' similar and 
''analogous to any jurisdiction, power, authority, or duty now vested 
"in, or by usage or positive law exercised or performed by the said 
"Lord High Chancellor judicially, or the High Court of Chancery," 
which occur in the 8th section of the Act. The 9th section is as 
follows : — " It shall be lawful for the Governor, with the advice and 
" consent of the Executive Council, to nominate and appoint from 
"time to time one of the Judges of the Supreme Court to sit, and 
"hear, and determine, without the assistance of the other Judges, or 
"either of them, all causes and matters at any time depending in 
"the said Supreme Court in its equitable jurisdiction." On the 
whole it appears to me I have no jurisdiction, Mr. Palmer. I think 
it woiild be proper that I should have, but that is not the question 
here : that is a question for the Legislature. 

No jurisdiction. 
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Primary Judge.] [Equity. 

21 August, 1867. 

In re Tub Karkarilla Mining Company, Limited. 

Moyle's Case. 

THE COMPANIES ACT, ISQir— Practice— Staying Proceedings— 
Primary Judge. 

The Court wUl stay proceedings against tJie shareholders of a Com- 
pany which is being waund up, though such proceedings were 
instituted to recover a debt which became dv>e prior to the regis- 
tratiojt of the Company. 

Practice as to form of order, dec. 

Power of Primary Judge in respect of orders made by tlie Court prior 
to his appointment. 

Petition of Edward Moyle to set aside an order made by the 
Supreme Comt ou the petition of George White, du*ecting that 
certain proceedings instituted against him in the Local Court, 
Moonta, by the present petitioner and other persons severally, as 
creditors of the Karkarilla Mining Company, should be stayed. 

George White, as a contributor to the Company, having been a 
shareholder when the Company was of unlimited, liability, was 
sued by Moyle, in the Local Court, Moonta, for a debt which had 
been contracted in February and March of 1867. On the 8th of 
April in the same year the Company had been registered under 
the Companies Act, No. 13 of 1864, with limited liability, and sub- 
sequently resolutions were passed by the shareholders for winding 
up the affairs of the Company voluntarily, and Mr. J. S. Scott was 
appointed by them Liquidator for that purpose, and had made a 
call upon the members of £2 per share. 

The grounds of objection to the order were that the pro- 
ceedings were not intituled in Equity ; that the order restrained 
a' number of persons from bringing actions who had not been 
parties to the proceedings before the Court when the order was 
made, and had no opportunity of being heard against the applica- 
tion ', that the Court had no power to make the order under the 
Companies Act ; and that the petitioner had misrepresented the 
facts and been guilty of delay. 
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The matter came before His Honor oir the previous day, when a 
question was raised as to the power of the Primary Judge to make 
an order setting aside an order which had been made by the 
Supreme Court in its equitable jurisdiction prior to the Primary 
Judge's appointment. His Honor then stated that the rule he had 
laid down was to take such business as the Supreme Court had 
been accustomed to take in its equitable jurisdiction, but matters 
which had been in practice, intituled as on the Common Law side 
of the Court, he would not take. And further, that with reference 
to orders made by the Supreme Court in its equitable jurisdiction, 
prior to his appointment as Primary Judge, he was of opinion that 
if it were competent to the Supreme Court to set them aside, or re- 
hear the matter, he had power to do so aa Primary Judge, unless 
the judgment or order was final. 

The application stood over imtil this day, when 

Ingleby appeared in support of the petition. He quoted : — 

In re the Keymham Co,, 9 Jurist, N.S., 885 

In re the Ljfe Association of England^ 34 L.J., Ch. 64 

Parry, and the Great Ship Company ^ 33 L.J., Ch. 245. 

Thruppy contra, quoted : — 

In re the Sabloniere Hotel Co., 15 W.R., 85 

McEwen v, London and Bombay Bank, 15 L.T., 

N.S., 311[a] 

Cur. adv. vult. 

10 September, 1867— 

His Honor gave judgment as follows : — Mr, George White was 
a shareholder in the Karkarilla Mining Company at the time when 
it was an unregistered and unlimited Company, and Mr. Moyle was 
a miner working for the Company previous to the 3rd April, which 
was the date of registration. After the registration of the Com- 
pany Moyle brought an action in the Moonta Local Court against 

[a] The order of Vice-Chancellor necessary party, was reversed on 

Stuart here reported, refusing leave appeal to the Lords Justices. Re- 

to the plaintiff to proceed with a ported 15 L.T., N.S., 495. 
suit to which the Company was a 
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White as an individual shareholder, whereupon the Supreme Court 
issued an order to restrain proceedings. Moyle has filed a petition 
to set aside that order, on the ground that at the time the cause of 
action arose the Karkarilla was an ordinary Company, and that its 
subsequent registration under the Companies Act could not deprive 
him of his remedy against an individual shareholder. This, how- 
ever, was not a right view of the law. The effect of registration 
was to make the Company a corporation under the Companies Act 
of 1864 ; and the effect of that Act, according to Mr. Thring's 
work on Joint Stock Companies, is to release the individual 
members from their personal responsibility to creditors. It was 
argued that this was hard upon Mr. Moyle, to whom, at the 
time of his bringing his action, each separate shareholder was 
liable to his last shilling and his last acre* But the same 
objection would apply in the case of companies that had never 
been registered, for when an order to wind up was obtained no 
action would lie against a shareholder. The case of the Oamet 
and Moseley Gold Mining Compang v. Sutton (34 L.J., Q.B., 118) 
throws great light upon the subject. That was a proceeding under 
the English Act of 1856, which reserved the right of action against 
individual shareholders* Under that Act Moyle would have 
had his right of suit, and it was so decided in the case I have cited. 
But in the English Act of 1862, from which our Act of 1864 is 
copied, this state of things is altered, as it has been found to occa- 
sion great inconvenience. The present Act, however, does not 
deprive the creditor of his right, but only alters his remedy. His 
remedy is against the Company, but the liability of the individual 
.shareholders is not ultimately removed, for by the 174th section of 
the Act they are bound to contribute to their last shilling and their 
last acre. For this, however, they cannot be sued by the creditor, 
but only by the Liquidator. Therefore the action is improperly 
brought, and the Court was right in making the order to restrain 
it. (Great Ship Company D. Parry,) I do not think that the other 
objection to Mr. White's petition, on the ground of its being multi- 
farious, will hold ; for though Mr. White claims protection against 
sevei-al creditors, the circumstances in each case are the same. On 
this subject Lord Redesdale, in his book on "Pleading in Chancery," 
says, " The Court will not permit a plaintiff to demand by one bill 
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" several matters of different natures against several defefndants, for 
" this would tend to load each defendant with aii unnecessary burden 
" of costs" (page 208) ; but he added afterwards with reference to a 
demurrer on the ground of multifariousness^ " A demurrer of this 
" kind will only hold when the plaintiff claims several matters of 
" different natures ; but when one general right is claimed by the bill, 
" though the defendants have separate and distinct rights, a demurrer 
" will not hold" (page 209). I do not attach any value to the other' 
objections, naniely, that the application should not have been 
exparte but upon motion, and that the petition ought to have been 
intituled " In Equity." Therefore the petition to set aside the order 
of the Supreme Court ^ill be dismissed ; but as the point is a new 
one, and one which I have felt some difficulty in deciding, it will be 
dismissed without costs* 

Petition dismiBsed withxmt costs. 



Primary JudgbI.] [Equity^ 

23 August, 1867. 

Polack v. Schumacher.. 

EQUITY ACT, lS66.—Practice^EeJi*>nnng—Prhnary Judge. 

Primary Judge can rehear a ccLuse Jieard be/ore live Full Court priat^ 
to his appointinent. 

Petition for rehearing of a cause which had been heard on motion 
for a decree before the Full Cotlrt prior to His Honor's appoint- 
ment as Primary Judge. The application was made on the 13th 
August, and again mentioned on the 16th, when 

Stow, Q,C.y and Wai/, appeared for the defendant in support of 
the petition, and quoted 

. Hall V, Barton, 10 Jur., N.S,, 1032 
Giford V. Hart, 1 Sch. & Lef., 398 
Cunningham v. Cunningham, Ambl., 93 
E, I. Company/ v. Bodham, 13 Ves;, 423 
Aitorney-Gmeral V. Brock, 18 Ves., 32o. 

BeU^ who was retained for the plaintiff, could not appear on the 
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application; it being exparte, but as amicus curias referred the 
Court to 

Givynne t). Edwards^ ft Beav., 33 

Christ* s Hospital v. Oram/er, 1 McN. & G., 460 

His Honor ordei*ed the matter to stand over, and this day gave 
judgment as follows : — I have considered this matter, which is a 
petition for a rehearing. I see it is almost an inflexible rule of the 
Courts at home that upon a petition for a rehearing, when there is 
a certificate by two practising barristers that the case is a fit one 
for a rehearing, it is granted as a matter of course on an exparte 
application. Upon the solicitor for the petitioner signing an 
undertaking upon the petition so as to render him personally 
liable for the costs, the fiat will be pranted. The deposit of money 
is only as it were security for costs. 

Btlt — ^Your Honor intimated that if there were any ob- 
jections I might take them afterwards. 

His Honor — ^Yes ; but an application for a rehearing a first time 
is granted exparte and as a matter of course, although subject to 
the discretion of the Court. When it is granted you have a right 
to move to take the petition off the file or to set aside the order. 

Fiat granted. 



Primary Judge.] [Equity. 

23 AuGirsT, 1867. 
Cherry v. Elder. 

EQUITY ACT, \^Q.— Practice— Notice of Motionr-Tro confesso. 

Motion to take BUI pro confesso for not answering interrogatories. — 
Form of Notice — Copy Affidavit in support. 

Motion to take Bill pro confesso against two of the defendants, 
Samuel Tomkinson and William Milne. 

Stow, Q.C.y and Wai/ for the plaintiffs in support of the motion. 

Inglehy and Bundey for the defendants, Tomkinson and Milne, 
centr. 
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The Equity Act, 1866, sec. 57, provides that if any defendant 
should not answer the interrogatories of the plaintiff in due tinie 
the plaintiff may sue out processes of contempt, the same as 
might have been issued out of the High Court of Chancery before 
the 1st November, 1852 — " Or the plaintiff may move the Court 
" or Primary Judge, upon notice to be given to the defendatfty that so 
" much of the bill as the interrogatories so served relate to may be 
" taken pro confesso against the defendatt, and the Coilrt or Priiriary 
" Judge may upon such motion make order accordingly." 

It was admitted that the answers had not been filed within the 
proper time, but an objection was taken to the notice of motion, 
which was "that the hill may be ordered to be taken pro confesso"* 
against the defendants who had not answered " purisuant to the 
Act in such case made and provided." By the 57th section of the 
Equity Act above quoted, it appears that the plaintiff is only 
entitled to an order that "so much of the Bill as the interrogatories 
served relate to" may be taken pro confssso ; and it was therefore 
contended that the notice was too large and the motion must be 
refused. There was also an objection to an affidavit read in sup- 
port of the motion, on the ground that an examined co|)y thereof 
had not been delivered in compliance with cap. xxvi.. Equity Rules 
14, the copy delivered not containing the words "before me" 
appended to the jurat, but merely a copy of the Commissioner's 
signature. On this point the defendants quoted 

Oraham v, tnglehyf 1 Exch., 651. 

His Honor overruled the objection as to the copy affidavit, oft 
the ground that the original was correct, and that the rule had 
been substantially complied with. On the other point His Honor 
was of opinion that any ambiguity in the notice as to the object of 
the motion was cured by the reference to the Act which it con- 
tained, and he should therefore hold it sufficient. A motion by the 
defendants for leave to answer was heard at the same time, and an 
order granted ; defendants to pay the costs of both motions. 

No order on first motion, defendants ^ on paying 
plaintiff^s costs of both motions^ to have leave to 
answer. 
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The Primary Judge.] 



[Equity. 



1867, August 23 and September 3. 



Attorney-Oeneral ex relutione Mills v. Hughes and Others. 

THE EQUITY ACT, 1866, sec. 29^Attorneif-General, Change 
of— Practice. 

The nanve of the Attorney-General is surplma^fe in the title of a suU 
on his information ; and it is sufficient to describe him by, his 
official title. 

Section 29 of the Equity Act, 1866, commented on and explained. 

This was an information at suit of the Attorney- General against 
the proprietors of the Moonta Mines, and has already been the 
subject of several applications to the Court, two of which are 
reported ante pp. 7, 27. The present was a motion on behalf of the 
plaintiff to take the answer of the defendant, George Green, off the 
file, and was made upon affidavit, stating inter alia that when the 
information in this cause was filed Her Majesty's Attorney-General 
for the province was James Penn Boucaut, Esq. ; and that when he 
left office, Richard Bullock Andrews, Esq., who had been appointed 
Attorney-General, produced his commission to the Court, and the 
same was ordered to be noted by the Master in the Record Book of 
the Court on May 21st ; and that the alleged answer was filed 
subsequently, on the 29th June last. 

Wa^ and Thrupp appeared in support of the motion. The 
answer is not intituled in the suit. The defendant uses the name 
of James Penn Boucaut as Attorney-General, instead of Richard 
BuUock Andrews, although the appointment of the latter has been 
duly notified to the Court pursuant to section 29 of " The Equity 
Act, 1866." [a] The proceedings should then be continued in the 



[a] Ko. 20 of 1866-7, sec. 29. "All 
informations or bills by or suits 
against the Crown shall be pro- 
secuted in the name of or brought 
against the Attorney-General for the 
time being, who may appear in the 
Supreme Court and represent Her 
Majesty, her heirs and successors, as 
fuUy and effectually and in Hke 
manner, and to all intents and pur- 



poses, as the Attorney-General of 
England may now by law appear for 
and represent Her Majesty in the 

High Court of Chancery in England; 

* * * * * * 

and upon the production by the 
Attorney- General of the province to 
the Supreme Court of the patent 
or commission of his appointment 
as such Attorney-General the same 



U.I 
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name of the new Attorney -General, and no alteration or suggest 
tion on the record is necessary : the Act makes special provision 
to that effect. The defendant has a reason for continuing to use 
the name of Mr. Boucaut, as the answer contains charges against 
that gentleman. Other proceedings in the suit emanating from 
defendant have been correctly intituled, so that the error is clearly 
wilful. The answer is evasive. In the first paragraph the de- 
fendant says he believe^ to be true the first thirty statements 
contained in the interrogatories. That is no answer ; the interro- 
gatories are in the alternative, and defendant's answer gives no 
admission or information. 

(Objection was also taken that the answer was made of an oppres- 
sive length by the insertion of lengthy schedules which were 
unnecessary ; and also that it was not properly sworn ; but these 
objections were subsequently abandoned.) 

They quoted — 

Financial Company v. British and North Somersetshire 

Railiuay Co., 3 T..R., Equity, 422 
Griffiths V, Wood, 11 Ves., 62 
Fry V. Mantellj 4 Beav., 48 J. 

Stoiv, Q.C., and Strang ways for the defendant contra. Tho 
answer is properly intituled ; it follows the bill, and there has been 
no alteration of the record. Where the Attorney -General institutes 
a suit by virtue of his office the addition of his name is mere 
surplusage; it is sufficient to describe him as Her Majesty's 
Attorney-General. The King's name has been used in a com- 
mission after his demise ; 

Chalmer's Opinions, 307 et seq. 



shall be noted by the Master in the abate by reason of the death or 

record-book of the said Court and resignation of any Attorney-General, 

thereupon the Supreme Court, and but the same shall be continued in 

every Judge thereof, in all the juris- the name of the Attorney-General 

dictions of the said Supreme Court, for the time being, without the 

shall take judicial notice of such necessity of any order to revive, or 

appointment accordingly : Provided to add, or to substitute parties." 
that no information or bill shall 
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The death of a relator doeR not cause the writ to abate. , 

Waller v. Hanger, 2 Bulst., 134. 

The provision in the statute could only have been inserted out 
of excessive caution ; it really has no effect. (His Honor remarked 
that the difficulty was undoubtedly occasioned by the language of 
the statute, which appeared to contemplate a continuance of the 
suit as it was originally instituted, or that if any change in the 
title were desired on the resignation of the Attorney-General, it 
should emanate from the plaintiff himself, when the defendant 
would be compelled to follow.) It is clear to whose bill the 
answer applies, and the Court will not order it to be taken off the 
file. 

Itahheth v. Squire, 10 Hare, App. 3. 

Taking an office copy or making use of tlie answer is a waiver of 
any irregularity. 

Ltdgier v, Tgie, 11 Ves., 202. 

The other objections should be taken by way of exceptions to the 
answer, and the question of excessive length could be referred to 
the Master. 

IlansUp V. Kitton, 8 Jur. N.S., 835, 1113 

Lynch v, Lecesne, 1 Hare, 626, 

Wat/j in reply as to the alleged waiver refen-ed to Daniells' 
Chancery Practice, 4th ed., 725, note, where the case quoted was 
stated to have been over ruled. He argued that the noting in the 
Master's book of the new Attorney-General's appointment was 
equivalent to a suggestion on the record, and that the Court would 
endeavour to give a reasonable construction to the Statute. 

Cur. adv. vulL 

On 10th September — 
The Primary Judge (Gwynne, J.) said -the only two grounds to 
which he need refer were those of evasion and the improper intitu- 
ling of the answer. With regard to the former, though the answer 
was to some extent evasive, there was not such a violent infringe- 
ment of the rules as to justify his taking it off th€ file upon the 

e2 
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present motion. The answer must be met by tendering exceptions. 
Then, with regard to its not being properly intituled he had come 
to the conclusion, after much consideration, that the name of Mr. 
James Penn Boucaut, as Attorney-General, was surplusage in the 
information, which would have been sufficiently intituled with the 
words " Her Majesty's Attorney-General for South Australia." He 
could not find any case of the kind in the books, so he supposed 
that the question had not arisen at home ; but his view was borne 
out by Daniells in his forms of Chancery proceedings. 

Motion refused. — Information and answers to be amended 
by striking out the name of the Attorney- General. 



Haxsox, C. J., AND Wearing, J.] [Eccucsiastical. 

4 September, 18G7. 

In re Freerairx, Deceased. 

ADMINISTRATION.— Rights of Widow and next of kin.—2\ of 
1855-6, as. 9 and 10. — Construction of Statute. 

In construing Sections 9 and 10 of Act SI of 1855-6, the principle that 
**th^ grant of administration follows the interest*^ must l>e foUowed- 
** Next ofkin'^ there mentioned, field to mean *^n€xt of kin having 
an interest. " 

Semble — The primary right of the widoio to administraiion is 
not taken atoay by that StcUvte. 

John Youl Fbeebairn, of Alma Plains, died there intestate, on 
the 30th May, 1867, leaving a widow and three infant children, 
the eldest being five years of age. 

On the 28th June, Euphemia Freebaim, the widow of the 
deceased, applied for administration on the usual affidavit, and a 
fiat for citation was granted by Mr. Justice Gwynne on that day. 

On the 29th June, a writ of citation was issued, at the instance 
of the widow, in the ordinary form, calling on the next of kin of 
the deceased to appear at the Supreme Court, on or before Satur- 
day, the 20th July next, and show cause why administration of the 
estate and effects of the deceased should not be granted to his 
widow, as prayed. 

On the 15th July, a caveat was entered on behalf of James 
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Freebairn, "the father, and lawful next of kin to John Youl 
Freebaiin, deceased." 

On the 16th July, a writ of citation, similar to the one above-men- 
tioned, was issued, at the instance of the said James Freebairn, 
calling on the parties to appear, on or before the 3rd August then 
next. 

On the 31st July, an appearance was entered to the last men- 
tioned writ, and a caveat entered on behalf of the widow. 

On the 8th August, Way^ on behalf of the widow, moved for, and 
obtained a rule calUng upon James Freebairn, "claiming to be next 
of kin of the above-named John Yoid Freebairn," to appear before 
the Court by proctor or counsel within four days after service to 
show cause why administration should not be granted to the 
widow. He moved on affidavits stating the facts as above, and also 
that the children were living with their mother — that James Free- 
bairn, the father, was of the age of 70 years, and by reason of his 
advanced years was not a fit person to be entrusted with the 
administration. 

On this day — 

Stom^ 0.0. J on behalf of James Freebairn, showed cause. The 
question turns mainly on the language of the 10th section of the 
Act. [a] The widow is not of kin to the deceased, as has been 
repeatedly held in construing wills, &c. The practice of granting 
letters of administration depended for its origin on the Statute 31, 
Edw. III., Stat. 1, c. 11, which nominates the "next lawful friend" of 
the deceased ; under that statute the widow was not entitled. The 



[a] No. 31 of 1855-6, s. 10. "That trar, or clerk, or some other minis- 
such letters of administration shall terial officer of the said Court, or to. 
be granted to any one or more of the such other person or persons, whether 
lawful next of kin of such persons so creditor or creditors or not of the 
dying as aforesaid, and being then deceased person, as the Court shall see 
residentwithin the jurisdiction of the fit: Provided always, that probate 
said Court, and being of the age of ^^ ^^^ *^^ 1®**®" ^^ administration 
twenty-one years ; and in case no ^ he granted by the said Court shall 
such 'person ghaU then be residing he limited to such money, goods, 
within the jurisdiction of the said chattels, and effects as the deceased 
Court,orbeingdulycited shall not ap- P^^^^^ 8^»^^ ^« entitled to within 
pear and pray the same, then that the this provmce and its dependencies. " 



same shall be granted to the Regis- 
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Statute 21 Hen. VIII., c. 5, s. 3, then provided that administra- 
tion might be gi*anted to the "widow or next of kin" of the 
deceased. A clear distinction is thus drawn. The language of our 
Act is express, and the jurisdiction of the Court is limited by it. 
The Ecclesiastical Courts in England have a discretion, and under 
it it often happens that the widow is set aside, and administra- 
tion granted to the next of kin in preference. The point has already 
been decided by this Court, [i] 

Way replied on behalf of the widow. The general right of the 
widow to administration is undoubted. The general principle is 
that " the grant follows the interest," and the widow has the largest 
share of the property. 

In re GUI, 1 Hagg., 341 

In re Probart, 16 L.T., N.S., 298. 

And in order to carry out this principle, the Courts have not 
scrupled to disregard the express words of a Statute. 

Withey i\ Mangles, 10 CI. & Fin., 248 
young t\ Pierce, 1 Freem., 496. 

The father in the present case has no interest whatever in the 
grant; the intestate's effects are divided amongst his wife and 
childi-en. The Courts consider the next of kin, where he has no 
interest, as a mere stranger. 

Williams on Executors, 4th Ed., pp. 382-403 
In re Mary Carr, 1 L.R., P.M. & D., 291. 



[6] In re McPhersoriy (25 March, Fin. 215, and Oarrick v. Lord Cam- 

1865.) Way moved on behalf of rfew, 14, Ves. 372. The Court gave 

Andrew McFherson, the eldest son no decision on the point raised ; but- 

of the deceased, for a JlcU for on the suggestion of Gwynnb, J., 

citation. This the Registrar had granted the order for citation to be 

refused to obtain in the usual course, directed to the ** widow, and next of 

as there was a widow living, and the "kin ;" inasmuch as administration 

practice had been to require evidence had hitherto been granted to the 

of her renunciation or consent, where widow as a rule, and this was the 

she did not apply for the grant. He first case in which the point "had 

called attention to the words of the been raised. No appearance or 

statute as giving the next of km a caveat was entered, and letters of 

right to the administration; and administration were issued to the 

quoted Withey v. Mangles ^ 10 CL, and applicant in due course. 
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The Statute does not affect the widow's right. By section 9 it is 
provided that administration should be granted, and other things 
done " in cases allowed by law as the same is, and may be now 
used in the Diocese of London." The Courts will, in construing 
the words of the Statute, give effect if possible to the established 
principles. The practice has hitherto been, to grant administra- 
tion to the widow ; and the words of the first Statute establishing 
the Supreme Court (7th Will. IV., No. 5, sec 10), are the same as 
the present. The contemporaneous or recognized exposition of a 
Statute by the Court, will materially affect the construction put 
upon it. 

Dyer v. Best, 12 Jur., N.S., U2, 

where the Court of Exchequer, in construing a Statute, took into 
consideration "the general feeling of the profession," "the con- 
struction so long placed upon it," and the fact that the Act might 
't comprehend the case " by a not unreasonable construction." In 

f Reg, V, Paine, 10 L.T., N.S., 282, 

the judlntetlt of Cockbum, C.J., is very much in point. In up- 
holding the hitherto-recognized construction of a Statute he gives 
effect to the ch-cumstance, "that by some degree of technical and 
professional straining the words are capable of that interpretation." 

Dwarris on Statutes, p. 563. 
There are no excess words taking away the widow's right, and 
<* affirmative words do not take away the common law, a former 
custom, or a former Statute,"— the words are merely directory. 

Pearce v, Morrice, 2 A. & E., 94, 
The object of the 10th section is not to deprive the widow of her 
right to administer, b^t to dispense with the necessity of citing 
the next of km out "of the jurisdiction. There is another 
ground on which the widow is entitled in this case. "Next^ of 
kin" in the Statute.must refer 4o those who have an interest. The 
Court will not gi'ailt administration to a person without interest, as is 
the next of kin here. The widow has duly cited the next of kin, but 
none having interest has appeared to claim the grant ; the Court 
can issue the gi'ant to her under the subsequent words of the clause, 
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empowering the grant of administration "to such other person 
or persons, whether creditors or not of the deceased person, as the 
Court shall see fit." 

Hanson, C. J. — Assuming that the narrow construction con- 
tended for by the father, through Mr. Stow, could be supported 
— that is to say, that the Court was bound in the first place 
to grant administration to the next of kin, to the exclusion of 
everybody else — I think the Court is bound to put the same con- 
struction upon the words " next of kin" as is placed by the English 
decisions, and then there would be no next of kin in this colony 
entitled to administration, because there is no next of kin of full 
age who could have any possible interest in the property ; and 
in that case the Court would grant administration to the wife as 
being the very person who had such an interest as would entitle 
her, according to the English rules, to have administration granted 
to her. Upon that ground, therefore, I think the rule may be sup- 
ported. But I should be very much disposed, if necessary, to concur 
in the argument of Mr. Way, that the power given under the 9th 
clause is to grant administration in accordance with the practice of 
the Ecclesiastical Courts in England, and that the 10th clause is 
simply to save the Court from the most embarrassing disability 
which might otherwise result, of not being able to grant ad- 
ministration without citing every person, although living out of the 
colony, who might — according to the English rules — have a prior 
claim. On the first ground I have no doubt the rule must be made 
absolute, and I think I should say on the second also. 

Wearing, J. — I concur with the judgment of the Chief Justice 
on both points. The decisions referred to show that the definition 
of "next lawful kin" is those who have beneficial interest, and 
it is shown that in this case the father has no such beneficial 
interest, and therefore I think he is excluded on that ground. I 
also take the larger view as expressed in the 9th clause, that the 
intention of the Legislature was to adopt the rules such as were in 
force in the diocese of London. It seems clear by the cases cited 
that, according to the practice there, letters of administration 
would be issued to the widow. I think, apart from that, the 
uniform practice of this Court should have some weight; and 
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— regarding the whole of the clauses of the Act — ^that they should 
have the liberal construction placed upon them which was contended 
for by Mr. Way, on the authority of The Queen v, Paine and Dt/er v. 
Best, and that the most serious inconvenience would result from 
any other construction. 

Rule absolute for administration to the widoic. \c\ 



Hanson, C. J., AND Wearing, J.] [Common Law. 

4 September, 18G7. 

In re Padman's Assignment. 

INSOL VENCY— Special Case—Right to Prove. 

A having ordered goods throttgh By to be. paid for on arrival in the 
colony t executed a Deed of Assignment tinder the Insolvent Act, 
1860 ; and his Assignees refusing to take the goods, B sold them, 
and was admitted to prove as a creditor for the deficiency. 

Special Case [a] stated by His Honor the Commissioner of 
Insolvency (H. E. Downer, Esq.,) in the matter of Thomas 
Padman's assignment for the benefit of creditors, under the 
Insolvent Act, 1860; as follows : — 

**Inthe month of September, 1866, Thomas Padman ordered certain goods 
through Messrs. Berens, Levi, & Seligmann, upon the terms that he was to 
pay to them twelve and a-half per cent, on the cost of the goods in London, 
made up of the invoice amount of the goods, with shipping expenses, 
carriage to London, and insurance added. Padman was to pay in cash on 
arrival of the goods, the freight to Adelaide, the duty, wharfage, entry, and 
expenses of receiving the goods ftnd removing them to Adelaide. The terms 
of payment were three months' acceptances on delivery of the goods. 

** On the 11th day of July, 1866, Padman executed an assignment for the 
benefit of his creditors under Division VI. of the Insolvent Act, I860. 
The goods arrived in the month of September, 1866, prior to which Berens, 
Levi, & SeUgmann gave notice to the assignees of the order for, and expected 
arrival of, the goods. On the arrival of the goods, Berens, Levi, & SeUgmann 
gave notice thereof to the trustees, and offered to deliver the goods on the 



[c] Since the date of this decision, 11, 12, 13, and 14 of Act No. 31 of 

the law on the subject has been 1855-6. 

altered. The Supreme Court now [^j An attempt was made to bring 

exercises jurisdiction in ecclesias- ^^ ^^ y^^^^ ^^^ Primary Judge 

tical niatters, under "The Testa- ^ ^^^^^^ ^^^ ^-^ jj^^^^ ^^^^^ 

mentary Causes Act, 1867" (No. 11 ^hat he had no jurisdiction (ante p. 



of 1867), which repeals Ordinance 
No. 12 of 1848, and sections 9, 10, 



39.) 
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terms of the order, which offer was declined by the trustees. The goods 
were subsequently sold by auction at a loss. 

"The question for the decision of the Supreme Court is, whether or not 
Berens, Levi, & Seligmann have any right to prove against the above 
estate. 

"It is agreed that if they have a right to prove, the proof shall be 
admitted for £175 2s. lOd., the alleged amount of their loss. 

"A further question for the decision of the Supreme Court is, whether if 
the breach of contract by Padman was before his insolvency, Messrs. Berens, 
Levi, and Seligmann would have any right to prove for their loss." 

Stow, 0.(7. (for Messrs. Berens, Levi, & Seligmann) — My clients 
are merely the agents of Padman. They pay the money, but it is 
his purchase. When the goods were purchased in England they 
became his property, though his agents would have a lien upon 
them whilst in their possession. Padman's assignees not having 
paid the amount of purchase-money, the agents sell, and are 
entitled to prove for any deficiency as money due from Padman to 
them, having been in fact paid to their use. He quoted — 

Johnson v, Kershaw, 2 L.R., Ex. 82. 

Thrupp (for the assignees undei* the deed) — This is a case of 
unliquidated damages, and the creditors cannot prove. Messrs. 
Berens, Levi, & Seligmann were vendors, not agents, and contracted 
to get certain goods from England for Padman. If they had not 
got goods according to order, Padman could have refused to take 
them. [The Couut called attention to the words of the case, that 
the goods were ordered "through" Messrs. Berens, Levi, and 
Seligmann.] Then I apply that the case be remitted to the Com- 
missioner for amendment. He quoted — 

Ex parte Kempson, re Barker, 34 L.J., Bky., 21 

Green v. Bicknell, 8 A. & E., 701 

Ex parte Moffatt, Mon. D. & DeG., 170 

Ex parte Halliday re Hally 2 DeG., J. & S., 312., 11 Jur., 
N.S., 817. 

Hanson, C. J. — We decline to remit the case for amendment, 
under the circumstances. If the Commissioner should present a 
fresh case, finding that the goods were ordered of and not through 
Messrs. Berens, Levi, & Seligmann, the Court will have to consider 
it j but when it is stated that goods were ordered through a person. 
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it must be taken that the person giving the order is the purchaser, 
and the other party his agent. At any rate, he bears the liability, 
and the money paid is paid to his use. I am clearly of opinion 
tiiat the proof must be admitted. 

Wearing, J., concurred. 

Proof admitted^ costs out of the estate. 



Hanson, C. J., and Wearing, J.] [Common Law. 

5 September, 1867. 

White v. Hawkswell. 

LOCAL COURT APPEAL.— Practice— Coats. 

Where a rule nisi /or an appeal from a Local Court is discJiarged 
or made absolute, it will be with costs under ordinary drcumstaiices. 

Rule nisi, obtained on behalf of the defendant, by way of appeal 
from a decision of the LocaI Court of Kapunda, had been dis- 
charged with costs, but the rule nisi had not asked for costs. 

Palmer, on behalf of the defendant, now mentioned the matter, 
and said the Master had entered the rule as discharged with costs* 
He understood the practice to be, that where the rule nisi did not 
expressly ask for costs, it would, if discharged, be without costs. 

Hanson, C. J., said the Court had laid down the practice in a 
previous case, that in all cases of appeal from a Local Court where 
a rule was discharged or made absolute it would be with costs, in 
the absence of any special reason for directing the contrary, [a] 
Such a reason did not exist in this case. 

Rule as dravm up to stand. 



[a] This is similar to the practice v. Ward, 13 C.B., N. S. 410, 32 L. J., 

of the Court of Common Pleas with c.P. 150. As to the costs of appeals 

respect to the costs of appeals from from the decision of Justices of the 

County Courts: "The rule which Peace, see Budenberg v. RobertSy 2 

"will for the future be adopted in L.K., C.P., 292. It appears, how- 

** this Court will be that the success- ever, that the appUcation for costs 

"ful party, whether appellant or re- should be made at the time the ap- 

"spondent, will be entitled to his peal is disposed of . — Taylor v. Oreal 

"costs unless there are some special Northern Railway Company , 1 L.R., 

" circumstances which take the case C.P. 430, 12 Jur., N.S. 372. 
** out of the general rule. " — Schroder 
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Hanson, C. J., and Wearing, J.] 

5 September, 1867. 

Stephens v. Franklin. 



[Common Law. 



LOCAL COURT ACT, 1861, 8ec. Wi.—ArresV—Deinand of 
Jury — Hearing — Practice. 

A defendant having been arrested under section 193 q/" **The Local 
Courts Acty 1861," teas brought before a Special Magistrate, who 
admitted him to hail, and fixed an early day for trying the 
cause. The plaintiff demanded a jury, and objected to the case 
being heard b^ore tlve Special Magistrate on the day fixed. 
Held tluU tJie Special Magistrate Jiad jurisdiction to Jiear an 
determine the cause. 
Special Case stated by G. W. Hawkes, Esq., the Special Magis- 
trate of the Local Court of Port Adelaide, for the opinion of the 
Supreme Court. 

The plaint claimed £34 as a balance of account for work and 
labour, and was entered in the Local Court of Port Adelaide on 
the 8th December, 1866. On the afternoon of the same day a 
warrant was obtained under section 193 of "The Local Court 
Act, 1861," under which the defendant, who was master of the 
ship " St, Leonards, ^^ was forthwith arrested, and taken before a 
Special Magistrate. No appearance was entered, nor was the case 
heard; but the defendant having found sureties, was discharged 
from custody pursuant to the 197th sec. of the Act. [a] The 



[a] No. 16 of 1861, s. 197. "It shall 

* be lawful for any person arrested 

* upon such warrant to pay the debt 

* and costs endorsed on the warrant, 

* or to enter into sureties, or to de- 

* posit sureties to the satisfaction of 

* a Special Magistrate, for the pay- 

* ment of the amount of the judg- 

* ment of a Local Court ; or for the 

* rendering of the debtor or debtors 
*to the Bailiff of the -Court, to be 

* dealt with as directed by any order 

* of the Court ; and thereupon such 
' person shall be entitled to be dis- 

* charged from custody, and such 

* Bailiff is hereby authorized to dis- 

* charge him accordingly." 

Sec. 198.— *at shall be lawful for 



* a Special Magistrate, upon a defen- 
'dant's being brought before him, 

* under authority of any warrant, 
*and upon a consent being signed 

* by the defendant or his attorney, 

* and upon his entering an appear- 

* ance to the plaint, to hear and de- 

* termine the action ; and the deci- 
^ sionof such Special Magistrate shall 
'*be entered as the judgment of the 

* Local Court, in which the plaint 

* was entered ; and in case of a judg- 

* ment for the plaintiff such Special 

* Magistrate may make the hke order 

* for the committal of the defendant, 
*as the Local Court is hereby em- 

* powered to do on the hearing of 
*the cause." 
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Special Magistrate at the same time set the case down for trial on 
the 11th day of December, at 10 a.m. [b] No notice of trial under 
part v., section 19 of the Act, was given to the plaintiff. On the 
afternoon of the 10th day of December the plaintiff gave notice 
to the Clerk of the Court that he demanded the case should be 
tried by a jury pursuant to sec. 36 [c] of the Act ; and the fee of 
£2 required for that purpose was duly paid. Afterwards a letter 
was written by the defendant's attorney to the plaintiff's attorney, 
giving notice of the fact that the trial was fixed for the next day 
(the 11th), and enclosing a copy of the pleas. On the 11th 
December the case was called on before the Special Magistrate. 
Counsel on both sides appeared, and the counsel for the plaintiff 
objected to the case being then heard on the grounds : — 

1. That a demand of a juiy had been made by the plaintiff, 
and the money paid for one. 

2. That the Special Magistrate had no jurisdiction to hear the 
case, because the defendant was not brought before him under the 
authority of any warrant, he having been discharged from custody 
on the previous Saturday. 

The Special Magistrate overruled the objections, but consented 
to reserve the points raised for the decision of the Supreme Court. 
A verdict was found for the defendant. 

The questions submitted to the Supreme Court were — 

1. Are the plaintiffs entitled to have the cause tried by a jury] 

2. The defendant having given security, and been discharged 
out of custody, and the amount claimed being over j£30, has the 
Special Magistrate jurisdiction to hear and determine] 

[b] This must have been by the "Court, or leave at his office notice 
consent of the defendant, although **in writing of demand of a jury, such 
that fact is not stated in the case. *' notice to be given seven clear days 
The Act, it will be observed, requires * » at least before the day at which the 
a consent "signed by the defendant "trial would take place, or in the 

* * or his attorney. " « < case of a defendant such notice may 

[c] No. 15 of 1861, s. 36. "A " be given with the notice of appear- 
" plaintiff or defendant in any action " ance ; the Clerk of the Court shall 
" in a Local Court of full jurisdiction "immediately cause notice of de- 

* * may require such action to be tried * * mand of a jury to be communicated 
" or damages to be assessed by a jury; * ' by the other party to the said ac- 
" in which case the party requiring a "ton in Hke manner as a notice of 
"jury shall give to the Clerk of the "trial. * * * *" 
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Edmunds (for the plaintiff) — Under sections 36 and 37 of the 
Act, the plaintiff has a right to have the case tried by a jury if he 
applies as there provided. There may be an exception where a 
warrant is issued, and defendant arrested under sec. 193. Here 
the defendant did not avail himself of his right, and the Special 
Magistrate did not proceed to try the case summarily. By 
admitting defendant to bail and allowing an interval to elapse, the 
Magistrate put an end to the summary jurisdiction given by that 
section, which if exercised at all should have been exercised 
immediately. The plaintiff was then entitled to have the case pro- 
ceed to trial in the ordinary way. 

Stoiv, Q. C, (for the defendant) — The defendant though admitted 
to bail was not exempted from the operation of the warrant, and 
was privileged to have his case tried at once, which must mean as 
soon as reasonably convenient. The Special Magistrate could not 
do justice to the case with only one party there, and he would 
have power to grant a short adjournment so as to allow of the 
plaintiff having notice, and an opportunity to attend and prove 
his case. 

Edmunds^ in reply, said the Magistrate adjourned the case until 
an hour before the time appointed for the ordinary sittings of the 
Full Court, when the plaintiff might have had a jury, and the case 
have been tried in the ordinary way. There must have been some 
reason for this course. It did not appear that the hearing even 
formally commenced when the defendant was first brought before 
the Magistrate. Either party has an unqualified right to have the 
case tried by a jury. He referred to a previous decision of this 
Court in Sander v. Hains, [d] 



[d\ Sander y. Hains. — Appeal from to allow of the due summoning of a 

the Local Court of Port Adelaide. jury. The case was called on, and 

Action of trover, plaint issued Nov. plaintiff applied that it might be ad- 

2, 1865, appearance entered on 10th joumed until the jury applied for 

November, and notice of demand of had been summoned. The Special 

a jury given on 12th November. Magistrate refused the adjournment 

Under section 92 the cause was put and entered a nonsuit. Plaintiff ap- 

down for trial on the 14th November, pealed on the ground that the non- 

when sufficient time had not elapsed suit improperly entered, and that 
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Hanson, C. J. — The defendant was arrested on a Saturday after- 
noon, after office hours, when presumably the Clerk of the Local 
Court before whom the appearance must be entered was not in the 
office. The defendant was then taken before a Special Magistrate, 
who discharged him under the 197th section. The appearance was 
entered on the morning of the Monday, and we must assume that 
a consent was then given by the defendant to the action being 
heard and determined by the Special Magistrate. The question 
then is, whether the defendant having been arrested at a time when 
it was impossible to comply with the provisions of the 198th section, 
by entering an appearance when he was brought before the Magis- 
trate, was bound to remain in custody till the Monday following, 
or to forfeit his right to have the action heard and determined at 
once by the Special Magistrate. And I am of opinion that he was 
not. The Act must, I conceive, be so construed as to allow a 
Magistrate to discharge a person arrested after office hours, and 
then to hear and determine the action, if in fact the appearance is 
entered and consent given at the next opening of the office. A 



the Court had under the circum- 
stances improperly refused an ad- 
journment. On the part of the de- 
fendant, it was. contended that the 
demand of a jury was too late, as by 
the 36th section notice thereof by 
the plaintiff should have been given 
** seven clear days at least, before the 
" day at which the trial would take 
"place." On the other hand it was 
submitted that the plaintiff could not 
know that a trial would be necessary^ 
until the defendant had appeared, 
and, notice of demand having been 
given within a reasonable time after 
the appearance, it became impossible 
to give effect to the language of the 
92nd section, where the interval was 
not sufficiently large to allow of a 
jury being summoned, and plaintiff 
would therefore, to meet the justice 
of the case, he entitled to an ad- 
journment. On the 13th February, 
1866, the rule was made absolute, 
and the judgment of the Full Court 



delivered by Hanson, C. 
follows ; — 



J., as 



** This is a case from a Local Court. 
'*The action was brought and the 
"defendant appeared, and after the 
" appearance the plaintiff gave notice 
"that he would require a jury. The 
"cause was called on at the next 
"sitting, and although notice had 
" been given for a jury it was struck 
" out, and the plaintiff was held Uable 
"for the costs. We have had a dif- 
" ficulty in reading the Act so as to 
"give effect to all the clauses re- 
"f erred to, but we think that the 
"92nd section must be read so as 
"not to destroy the effect of the 
"36th and 37th sections, which au- 
"thorize a party to take steps to 
" obtain a jury. We are of opinion, 
" therefore, in this case that the rule 
"must be made absolute, but under 
" the circumstances without costs." 
-—S. A, Register, February 14, 1866, 
nom. Sanders v. Hales. 
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suggestion has been made against the fairness or honesty of the 
Magistrate, on the ground that he must have had some motive in 
refusing to adjourn the hearing of the case to the Court of Full 
Jurisdiction ; but I feel bound to suppose that he exercised the 
powers vested in him by the Act, because he felt it was his duty to 
do so. There is then the point, that the plaintiff was entitled to 
have the cause tried by a jury, because he had demanded that it 
should be so tried. It appears however to me, that the provisions 
with regard to the trial of a cause by a jury do not deprive the 
Special Magistrate of the power conferred upon him by the 198th 
section. The plaintiff had arrested the defendant on the ground 
that he was about forthwith to leave the colony, and under circum- 
stances in which it might be of the utmost importance to him that 
he should not be delayed, and this proceeding involved the risk 
that the plaintiff might be compelled, if the defendant preferred it, 
to have the action heard and determined by the Special Magistrate 
alone, without a jury. I am of opinion, therefore, that the case must 
be answered that the Special Magistrate had jurisdiction to hear and 
determine the action, although the defendant had given securities, 
and had been discharged from custody before the entry of an ap- 
pearance. The plaintiff must pay the costs. 

Wearing, J. — I concur. I may add that I think it is rather 
going beyond the latitude allowed to counsel to make a vague 
statement, imputing really very serious misconduct to the Magis- 
trate, and which there are no facts to support. 

Verdict for defendant to stand; plaiiitiff to pay costs. 
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Priuary Judge.] [Equity. 

10 September, 1867. 

National Bank v. Cherry. 

AMENDMENT after demurrer,— Practice. 
Application to amend a bill after demurrei\ must he made on motion 
in open Court 

Summons in Chambers, to show cause why plaintiff should not be 
at liberty to amend his bill, the defendant having demurred. 

Stow J Q.(7., for the plaintiff. 

Strangways, for the defendant, objected to the jurisdiction in 
Chambers, and referred to the language of rule 14, Cap, IV., 
Equity Act, 1866, as showing that the application must be by- 
motion in open Court. "A special order for leave to amend a bill, 
which shall only he made upon motion, shall not be granted without 
affidavit," &c. 

His Honor. — In this case a bill has been filed, and has been 
met by a demurrer. The plaintiff then makes an application in 
Chambers to amend ; and on behalf of the defendant it is objected 
that the application should be by way of motion in Court. Accord- 
ing to the English practice, the order applied for could have been 
obtained in Chambers ; but under our Local Act it can only be 
obtained on motion in Court. I regret that any difference between 
the practice at home and in the colony should exist; but I am 
bound by the Act, and therefore dismiss the application. There 

will be no costs. 

Summons dismissed. 

On 27th September—- 

Stow^ Q.C., on motion, obtained an order for leave to amend, on 
payment of the costs of the demurrer, as if it had been allowed* 
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Hanson, C. J., and Wearing, J.] [Common Law^ 

8 October, 1867. 

Sowton v. Drew and Another. 

LOCAL COURT APPEAL.-^Poinia reservedr—Oraunds of appeal. 
An appeal ivill not be allowed from the judgment of a Local Court 
upon grounds not taken aA the trial. 

Appeal from the Local Court of Adelaide, where a verdict had 
been entered for the plaintiff, subject to points reserved. The 
defendant abandoned the points reserved and appealed, and on the 
3rd August, 1866, 

Stow^ Q.C., obtained a rule, calling upon the plaintiff to show 
cause why a nonsuit should not be entered, or a new trial be bad, 
upon certain grounds set forth, which included grounds not taken 
at the trial nor reserved by the Local Court. The matter came 
before the Co\irt on the 12th October, 1866, when it was referred 
to the Special Magistrate to state the points reserved and taken at 
the trial, and also his ruling in respect of them. This having been 
done, the rule was argued on the 5th September, 1867, when 

WaT/ showed cause, and after referring to the other grounds on 
which rule granted, contended that the defendant could not rely 
upon objections not taken at the trial, and which, if then taken, 
might have been answered. He quoted 
Local Court Act, 1861, s. 56 
Yorke I?. Smith, 21 L. J., Q. R, 53 
Watson V. Ambergate, Ry. Co., 15 Jur,, 448 
und cited "Taylor on Appeals," p. 135. 

Sioiv^ Q C, in reply, relied, in support of the appeal, upon the 
grounds not taken in the Court below. 

Cur, adv. vult. 

Hanson, C. J., now delivered the judgment of the Court as fol- 
lows : — In this case we are of opinion that our judgment should be 
for the plaintiff. At the trial in the Local Court various points were 
taken by the defendant, which were overruled, but reserved for the 
opinion of this Court ; and a verdict was ultimately given for the 
plaintiff, subject to the opinion of this Court on the points ^e8er^'ed. 
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It is conceded that these points are untenable, and therefore that 
the judgment of the Local Court upon the case as presented to 
it was right. Under these circumstances we do not think that 
it is competent for the defendant to appeal against that judgment 
upon entirely new and, indeed, inconsistent grounds. The rule 
therefore must be discharged, and with costs. 

Rule discharged with costs. 



Hanson, C. J., and Wearing, J.] [Common Law. 

8 October, 1867. 

In the matter ot the Real Property Act, and of F. C. and 

A. Davis. 

REAL PROPERTY'' ACT. —Mortgagee— Caveat. 

Under the l^th section of the Real Property Act, 1861, a mortgagee 
of landf under the old system^ having exercised his power ofsah^ 
may apply to bri?ig the land under tlie Act in the name of the 
purchaser. 

Rule msl obtained by Messrs. Painton, Hood, and A. L* Elder, 
calling upon Messrs. F. C. and A. Davis to show cause why a caveat 
should not be removed. It appeared that the property in qtiestion 
belonged to the late A. H. Davis, and was devised by him to the 
Messrs. F. C. and A. Davis, subject to a mortgage. The mortgagees 
sought to exercise their power of sale under the mortgage, and sold 
the property to a Mr. Samuel White, one of the conditions being 
that it should be brought under the Real Property Act in his name. 
Notice was given for that purpose, when a caveat was lodged by 
the Messrs. Davis to prevent the property being registered under 
the Act. The purchaser was in possession of the property, but 
the sale could not be completed owing to the caveat. 

BaJiewell, in support of the rule, argued that unless there was 
some irregularity which would have set the sale aside under the old 
system, his clients could not be prevented from registering the pro- 
perty under the provisions of the Real Property Act, the 14th 
clause of which clearly recognised the right of mortgagees under 
the old system to get certificates of title and have the property con- 

f2 
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veyed in the mode in which the parties were seeking to have the 
property conveyed in the present instance. He said the property 
had been sold for a larger amount than was required to pay off the 
mortgage, and the mortgagees were quite satisfied that the Court 
should make such direction as it thought proper as to how the sur- 
plus was to be distributed. He read several afl&davits in support 
of the rule. 

T/ie A Homey- General (Andrews, QCj, who appeared against 
the rule, contended that the mortgagees in any steps they might 
take for bringing the land under the Act had not greater power 
than other persons seeking a title under it, and that if they sought 
to bring the land under the Act, not in their own names, but in 
so-called exercise of their power of sale, such a proceeding must be 
warranted by the powers set out in the mortgage deed. He sub- 
mitted that inasmuch as the claim to the property was through 
a voluntary settlement, it was a question who were entitled to 
the equity of redemption of the property. He proposed to use 
as evidence a certificate by the Master that a suit had been com- 
menced for the purpose of deciding that question, but it was found 
that the bill had been filed after the caveat had been lodged. He 
also objected to the sufficiency of the affidavits. 

The Court were of opinion that the affidavits were sufficient, 
and that the Real Property Act clearly contemplated such pro- 
ceedings as were being taken. An order would be made to dis- 
charge the caveat on Mr, Bakewell undertaking that the surplus 
money should not pass out of the hands of the mortgagees for two 
months, so as to give the caveators opportunity to make any 
application to the Primary Judge. 

RuU absolute on terms. 



Digitized by VjOOQIC 



1867. S. A. LAW REPORTS. 69 



Supreme Court. Baker v. Warren. Common Law. 

Hakson, C J., AND Wearing, J.] [Common Law, 

8 October, 1867. 

Baker v. Warren. 

LOCAL COURT. — Certiorari — Service and lodging of — Practice. 

Service of certiorari hy lodging same vnth Ckrk of Local Court at 8 
p.m. cU his private residence^ and notice at the same time to the 
Attorney, held service on that day under sec. 50 of the Local Court 
Act, 1861. 

Appeal from the Local Court of Adelaide. The defendant had 
obtained a writ of certiorari to remove the proceedings into the 
Supreme Court under sec, 48 of the Local Court Act, 1861. The 
cause was set down for trial on a Thursday; and at 8 o'clock 
on the evening of the Monday previous, the writ of certiorari 
was left with the Clerk of the Local Court at his private resi- 
dence, and at the same hour notice thereof was given to 
plaintiffs attorney. An application having been made by plain- 
tiff under sec. 50 for the costs of the day, the Local Court 
granted same, reserving for the opinion of the Supreme Court the 
question whether the service of the notice and the lodging of the 
writ had been effected in the manner provided by sec. 50 of the 
Act, which enacts that where the party obtaining it " shall not 
" lodge it with the Clerk of the Local Court, and give notice to the 
** opposite party or his attorney that it has issued, two clear days 
** before the day fixed for hearing the cause to which it shall relate, 
•* the said Local Court may in its discretion order the party who 
*' obtained the writ to pay all the costs of the day, or so much 
** thereof as it shall think fit, unless the Supreme Court or some 
**' Judge thereof shall have made some order respecting costs." 

Daker appeared for the plaintiff in support of the decision of the 
Court below, and argued that " lodged with the Clerk of the Local 
Court" implied a deposit with him as Clerk at his ofiice, and during 
office hours. By sec. 19 of the Act, he is compelled to have an 
office ; and Rule I of Local Court Rules provides what shall be 
office hours, viz., from 10 a. m. to 2 p.m. He produced authority 
to show that the word " lodged " applied to a locality, and not 
merely to a person, and quoted — 

Mungean v, Wheatley, 6 Ex. 88. 
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The Crown Solicitor fBakeicellJ appeared for defendant, but waa 
not called upon. 

The Court said it had already been decided by this Court, 
in a previous case of Murray v. Varley, that such service was suffi- 
cient, and gave 

Judgment /or the defendant. 



Hanson, C. J,, and We.\ring, J.J [Common Law. 

8 OCTOBLK, 1867. 

Oertel v. Dienhoff. 
LOCAL COURT APPEAL,— Question of fact. 

Sec. ^ of the Local Court Act^ 1861, gives no right of appeal on the 
ground that the finding is against the weight of evidence, and 
where there is evidence the finding of the. Court below is conclusive 
on appeal. 

Appeal from the Local Court of Tanunda. This was an action 
of trover, and the defendant pleaded a right to hold the pro- 
perty, the subject of the action, for rent due. The Court 
found a verdict for the defendant. A rule nisi was granted by 
Gwynne, J., in Chambers for a new trial, or that verdict should 
be entered for the plaintiff, on the ground that " the judgment for 
" the defendant was wrongfully entered, and that the determination 
"of the Local Court, that the right of possession passed from the 
" plaintiff to the defendant; was contrary to law." 

Palmer now moved to make the rule absolute. 

Way showed cause, and read an affidavit by Mr. J. W. Downer, 
the defendant's attorney, in reply to one read by the plaintiff as to 
the ruling of the Magistrate, which was to the effect that the 
defendant had * right to hold the goods. The fa6ts, and the 
ground of the decision, sufficiently appear from the judgments. 

Hanson, C. J. — In this case I think it very likely if I had had 
to form an opinion on hearing the evidence, I should have formed a 
different opinion to that which the Local Court has formed. There 
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may, however, have been something in the demeanour of the wit- 
ness, or something which has been omitted, and which might have 
supported the view they have taken ; but we have nothing to do 
.with the weight of evidence. The only question we have to decide 
is, was there aaiy evidence to support the ruling of the Magistrate % 
That is to say, any. evidence which it would have been the duty of 
a Judge to leave to a jury ; and I think there waa. If a landlord, 
having a right to distrain, goes to the house of his tenant, uses 
words which imply his intention of exercising that power, and then 
the tenant offers him, as an inducement not to exercise his power, 
that he shall have certain goods as security, and goes away leaving 
these goods in the ostensible possession of the landlord, that would 
give the landlord a right to hold them as such security. And if 
an attempt is made to take them out of his possession, he may 
resist that attempt. Therefore I think the decision of the Court 
below is capable of being supported, and the rule must be dis- 
charged- 

Wearing, J. — I concur. There is nothing on the face of these 
proceedings to show that the Magistrate erred in law. There was 
evidently a difference between the evidence given by the defendant 
and the plaintiff, which may give rise to doubt, one person taking 
one view of it, and another a different view. That was within the 
province of the Magistrate, and he determined it in one way. A 
good deal may depend upon the way in which the evidence is given, 
and from which the Magistrate may be enabled to draw conclusions ; 
therefore very properly the Local Court Act gives power to Magis- 
trates to determine, without review, matters of fact, and it is only 
in matters of law that the Supreme Court can interfere. It seems 
to me there was no deviation from the proper course of law in any 
way in which the Magistrate ruled. 

Rule discharged with costs. 
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Hanson, C. J., and Wearing, J.] [Common Law, 

8 October, 1867. 

Roberts v. Heggib. 

LOCAL COURT A PPE A L.-^Evidence— Affidavit. 

On an appeal from a Local Court where the evidence has not been 
fonoardedt the Courts although no cause shewn^ ivill not maJee 
the rule absolute on an affidavit by the Attorney of what took place 
at the trial. 

Appeal from the Local Court of Angaston. This was an action on 

the common money counts. The defendant pleaded a set off. The 

trial took place before a Special Magistrate and jury of four, and 

it appeared from an affidavit of the plaintiff's attorney, that after 

the case on both sides had been concluded, and the Magistrate had 

charged the jury, they retired, and ultimately gave the following 

verdict: — " We find the amount of £2 5s. due to the plaintiff for 

his clerkship, but cannot say what the defendant is entitled to.'' 

The Magistrate then ordered a nonsuit to be entered, under sec. 

113 of the Local Court Act, 1861. A rule nisi had been obtained 

by Palmer, to set aside the nonsuit and for a new trial (8th May, 

1867) ; but the evidence, &c., had not been forwarded by the Local 

Court in pursuance of sec. 59 of the Act. The rule being now 

returnable, no cause was shown, and the Court suggested that the 

matter had better stand over, so that the evidence might be 

obtained from the Court below. It was stated by 

Parker that the matter had been settled ; but 

Palmer moved to make the rule absolute. He denied that 
any settlement had been come to; and in answer to 
objections by the Court to going on because there was no 
evidence sent up by the Magistrate, said no notes had been 
taken, and urged that the matter should go on with such evidence 
as the rule nisi had been gi-anted on. He read the affidavit above 
referred to. On the 113th clause of the Local Courts Act he 
argued that the Court or Magistrate could only nonsuit on points 
of law, not of fact, and could not do that in this case, as a verdict 
for the plaintiff had in fact been returned. The case of 

Benkiron v. Central Gas Company^ 2 F. & F., 437 
was quoted on moving for the rule. 
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Hanson, C. J. — I can see no ground whatever for making the 
rule absolute. I think, therefore, it must be discharged. 

Wearing, J. — It appears to me before we do anything to reverse 
a Magistrate's decision we ought to have his acquiescence in the 
statement of his ruling, or have it reduced to writing (sec. 105), 
which in this case has not been done. There is nothing whatever 
before the Court but proceedings which convey no information. A 
very nude case has been presented, on which we cannot come with 
confidence to any conclusion ; and it would be unjust to the Magis- 
trate and to all other parties for us to take action without further 
information. 

Palmer wished to withdraw his motion : but The Court held 
that it was now too late to do so. 

Rule discharged. 



Hanson, 0. J., and Wearing, J.] [Ecclesiastical. 

8 October, 1867. 

In re Masters, deceased. 

PROBATE—LoBt WUl— Mutilated Copy—Curator. 

Circumstances under which the Court granted probate of the mutUated 
draft of a willf the orvjinal of which could not be found. 

Motion for Probate to be granted to Matthew Moorhouse, Esq., 
one of the executors appointed under the will of Elizabeth Masters, 
deceased. 

Palmer and Wat/ appeared for the executor in support of the 
motion. 

Boucaut appeared for the Chorator of Intestate Estates. 

On the death of the testatrix no will could be found; but a draft 
or rough copy of what had evidently been a will was produced, the 
first portion of which had been cut away. Evidence was given 
upon affidavit that the deceased had frequently, and but a short 
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time prior to her decease, referred to her will as being in existence, 
and had named as objects entitled under it, various persons who 
appeared so entitled under the document found. In other respects 
also, statements made by the deceased, relative to her will, corres- 
ponded with the directions contained in the draft. Under these 
circumstances, probate was applied for on motion made to the Court 
in December, 1866, and the Curator of Intestate Estates having 
entered caveat, citation was ordered to be served on the next of 
kin of the deceased who resided in England. Service having been 
effected, the executor now renewed his application for probate. 

Boucaut objected that copies of the affidavits on which it was 
proposed to make the motion had not been supplied to the Curator, 
and quoted a decision of this Court " In re Whittaker, deceased," 
[not reported] to the effect that proceedings would be stayed until 
this requisition had been complied with. 

Way submitted that as the Curator had been cited and appeared 
to show cause, the motion should go on until the difficulty, if any, 
arose. 

The Court decided that the motion should proceed, and if facts 
were disclosed by the affidavits which showed any necessity for the 
Curator to have further information it could be adjourned for that 
purpose ; but prima facie it was not necessary that anything more 
than the notice of motion should be served. 

Palmer then moved, on affidavit of the facts as above stated, for 
probate of draft will produced to be granted to the executor, limited 
until the original should be brought into and left at the Registry of 
the province. He also read affidavits, showing that the heir-at-law 
and next of kin of the deceased consented to this application, and 
their consents were filed. 

Boucaut submitted that further enquiry was necessary as the 
presumption was that the will had been destroyed animo revocandi. 
He read from "Williams on Executors," and "Taylor on Evidence," 
and quoted — 

Cutto V, Gilbert, 9 Moo., P. C. R., 143. 
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Way replied. He argued that the evidence was a sufficient 
answer to the presumption of law set up, and quoted — 

Davis V, Davis, 2, Ad. 223 

Patten v. Poulton, 1, Swab. & Trist., 5 

Wkitely V. King, 17 C.B., N.S. 756. 

Hanson, C. J. — It seems in this case that the presumption 
arising from the non-production of the will, is sufficiently rebutted 
by the evidence we have before us. If there were any parties here 
to contest the probate, then it would have been necessary to show 
that it had been duly propounded, and attested in the usual form ; 
but where there is no contest, some of the parties interested giving 
formal consent to the application, and another making an affidavit 
in support, there is no reason for requiring anything more than the 
evidence on which the Court is ordinarily accustomed to rely, in 
uncontested testamentary masters. 

Wearing, J., concurred. 

Probate granted as prayed. Curator* s costs out 
of the estate, [a] 



Hanson, C. J., Gwynne and Wearing, J. J.] [Common Law. 

8 October, 1867. 

Klingebibl v. Palmer. 

MAINTENANCE— Unlawful upholding—Duty of Attorney— Leave 
to appeal refused. 

An action was depending in the Local Court of Tanunda, in which 
one SchaJler roas the plaintiff, and the present plaintiff was defen- 
dant. Schaller had no interest in the a^ion, his name, being used 
on behalf of his creditors, to whom he had agreed to assign his 
effects. The present defendant ujas A ttomeyfor the plaintiff in the 

[a] In the case of Burls v. Burls, did not exactly coincide with the 

16 W.R. 1090, 16 L.T., N.S. 677, draft, the Court of Probate in Eng- 

where a will had been lost, and the land granted probate of the lost 

executrix propounded a paper pur- will as contained in the draft, but 

porting to contain the substance of modified acc<»ding to the reliable 

the contents of the lost will, and portions of the oral evidence of per- 

where some witnesses were examined sons who had read the will, 
as to the contents, whose evidence 
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Local Cofirt acHon. SchaUer having reused to give evidence at the 
trial mdesa indemnified against coittSf tfie present defendant gave him 
an undertaking **on behalf of the creditors of the e^tate^^ to 
indemnify him, against all costs, and took other steps usual and 
wcessary for bringing the cause on for trial. Held that the defen- 
dant was guilty of maintenance in having ** wrongfully, unjustly, 
maliciously, and unlawfully upheld and maintained " such action. 

In deciding upon the question of tlie dtfendan^s liability in the present 
form of action, the circumstances under which the Local Court 
octtan had been instituted toere taken into consideration. 

Motion to make rule absolute, setting aside nonsuit, and entering 
verdict for nominal damages, pursuant to leave reserved, or for new 
trial. 

This was an action for maintenance tried before His Honor the 
Chief Justice at the sittings of the Supreme Court in September 
last, when a nonsuit was entered, leave being reserved for the 
plaintiff to move the Full Court to enter a verdict for nominal 
damages. 

The defendant was Mr. H. C. Palmer, a practitioner of this 
Court, and the declaration, after stating that a certain action had 
been commenced and was^depending in the Local Court of Tanunda, 
wherein one Schaller was plaintiff, and the present plaintiff was 
defendant, charged the defendant with having "wrongfully, 
unjustly, maliciously, and unlawfully upheld and maintained " such 
action to the damage of the present plaintiff, who claimed £150. 
The defendant pleaded the general issue, and the cause came on 
for trial on the 23rd September. 

The evidence at the trial showed that the now defendant had 
been employed by persons acting as trustees for the creditors in 
the estate of Schaller to recover by an action of trover at the 
Local Court of Tanunda certain articles, including bullocks and 
dray, from the now plaintiff Klingebiel, and the result of the 
first action was a verdict for the defendant. Mr. Palmer having 
advised the action, was desirous that it should be tried again 
before a jury, and in another form, and applied to the trus- 
tees for instructions. His letter to Mr. James Heggie, who 
represented the creditors, was dated the 13th May, and is as 
follows : — " Schaller v. Klingebiel, — I will explain to you about 
this matter. I propose to try again. Allow me to suggest that 
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Schaller make a deed of assignment of his property at once to 
trustees, including the bullocks, dray, &c. Then on behalf of 
the trustees demand them ; if done properly, and the demand 
not complied with, there can be no doubt of the case. I 
don't like being beaten. Consider this by Thursday.** Mr. 
Heggie consulted the creditors, and replied to Mr. Palmer's 
letter on the 21st May : — "I gave the contents of your letter to 
the creditors last Thursday, but they would not give me a decided 
answer. They seem to think it is no use to do any more in it, as 
the mortgagee has sold the land and other articles. I think it's 
better you would see Schaller yourself, and get him to make an 
assignment of the bullocks and dray to trustees ; but except that 
point would recover them, I am afraid there would not be anything 
to pay you with, as Schaller is without any property now. Of 
course, the creditors have to pay you the amount bargained for, for 
what you have done. Mr. Bertouch told me that Mr. Daly had 
advised Klingebiel to give up the bullocks and dray, so perhaps 
Klingebiel will give them up on receiving notice of new trial." 
Mr. Daly was the attorney for the now plaintiff in the action. 
On the 27th May Mr. Palmer wrote to Mr. Heggie, with his costs 
against the creditors in the first action. He ako said — " I shall 
instruct bailiff to make a demand, and I shall issue a summons 
without' further expense to you or the creditors, as I must 
succeed." Mr. Heggie did not reply in writing to this letter, 
but called to pay the costs applied for, and asked the defendant 
" was the case going on, or was he doing anything in iti" Defen- 
dant informed him it was going on, and asked him to serve a 
subpoena in the case on Schaller, to which Mr. Heggie assented. 
The subpoena was subsequently forwarded with a letter, requesting 
Mr. Heggie's attendance at the trial, and he procured the subpoena 
to be duly served on Schaller. The case was set down for the 11th 
*hily, and on the morning of that day defendant met Schaller at 
the Tanunda Hotel. On defendant speaking to Schaller relative 
to the case, the latter declined to have anything to do with it, as 
he was afraid of being fhade liable to the costs. Defendant then 
gave a written undertaking which has since been lost, but the 
words of which as proved by the interpreter, who was then present, 
were as follows : — "I undertake on behalf of the creditors of the 
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estate to indemnify Mr. Schaller of all costs in this case." At the 
trial in the Local Court some altercation occurred between Mr. 
Daly, who was there as attorney for the now plaintiff, and the 
defendant, as to the authority of the latter to institute proceedings. 
Ultimately Mr. Palmer, on behalf of his client, elected to be non- 
suited. The present plaintiff's taxed costs of that action were paid 
in due course, but it appeared that he had paid his attorney extra 
fees for his attendance on the trial, &c. 

On the trial before the Chief Justice, the foregoing facts ap- 
peared from the evidence called on behalf of the plaintiff. No 
evidence was given on behalf of the defendant ; but the learned 
Judge being of opinion that the facts as proved did not show any- 
thing amounting to maintenance in point of law, nonsuited the 
plaintiff, leave being reserved as above mentioned. 

. On 3rd October— 

8tf}w, Q.C., on behalf of the plaintiff, moved for and obtained 
a rule nisi calling upon the defendant to show cause " why the 
"nonsuit in this cause should not be set aside, and a verdict 
" entered for the plaintiff for nominal damages pursuant to leave 
"reserved at the trial of this cause, or why the nonsuit should 
" not be set aside and a new trial granted between the parties on the 
" ground that the plaintiff was improperly nonsuited, there being 
" evidence to go to the jury to support the declaration." 

Strangways and Way now appeared to show cause. The terms 
of the declaration show that the cause of action is the " imlawfuUy 
maintaining " an action which had been already instituted. It must 
be presumed that it had been lawfully instituted. All that the 
defendant then did, he did on behalf of the creditors, who were 
his clients and plaintiffs in the suit. He did no more than in their 
interest ought to be d6ne. Schaller had no interest, and was there- 
fore entitled to an indemnity. The old dicta as to maintenance 
and champerty are not followed at the jjresent day. [Thb Court 
said they were satisfied, and would call upon counsel for the plain- 
tiff to support the rule.] •• 

Stow, Q.C., and Boucaut (on behalf of the plaintiff) — "Tapp on 
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Maintenance," p. 94, defines the term, which includes the circum- 
stances of the present case. There is a distinction between the 
action for stirring up a suit and that for officiously maintaining one 
already instituted. The present declaration is in the ordinary 
form — 

Pechell V. Watson, 8 M. & W., 691 

Flight V, Leman, 4 Q. B., 883. 

The distinction is shown in the latter case. Reasonable or probable 
cause, if proved, is no defence to the present action. The want of 
it need not be alleged in the declaration. The present form of 
action does not admit that the suit refeiTed to was properly insti- 
tuted. It is only necessary to prove an unlawful officious up- 
holding or interfering in the proceedings, and the fact that the 
suit was originally improperly instituted may be strong evidence 
that defendant's subsequent interference was unlawful. The 
plaintiff can adopt which form of action he pleases. There can 
be no doubt that defendant officiously interfered in this case, and 
no lawful justification for it has been shewn. He had no retainer 
to commence the suit; admitting that the creditors or trustees 
had such an interest as would justify them indemnifying Schaller, 
defendant had no retainer from them. He wrote for one and in 
effect was refused, or was offered one subject to his procuring an 
assignment from Schaller. This he did not do, but nevertheless 
institutes the proceedings complained of. He issues subpoenas 
and when Schaller refused to have his name made use of or to 
ratify defendant's conduct, he of his own authority alone gives 
Schaller an indemnity. Take it that defendant had been a 
stranger, such an act was clearly maintenance. But what is his 
justification 1 As an attorney he was not retained to commence 
the suit. It is not contended that he had any interest in it as a 
creditor, and he was not of near relationship ta the parties (Tapp 
pp. 79 and 80.) This is one of the worst classes of maintenance; 
an attorney has such facilities for stirring up or promoting suits 
from the position he holds, that his acts are construed more strictly 
than those of other persons. 

Harrington t\ Long, 2 Myl. & K., 592. 

The Court said they must hear counsel on the other side. 
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Sirangways and Way, for the defendant, against the rule. — 
There is no question as to the authority to commence the first 
action, and Mr. Heggie's letter of 21st May is a sufficient authority 
to commence the second. He there informs defendant that 
Klingebiers attorney had advised him to give up the subject- 
matter of dispute, and suggests that probably it would be sufficient 
to give " notice of new trial." That is a direct authority to go on, 
and defendant would be warranted in acting upon it. But, in order 
that there should be no mistake, he informed Heggie in specific 
terms of how he intended to act on their instructions. That was 
the letter of the 27th May. There is no undertaking there to 
carry on proceedings without expense to the trustees. He says 
the proceedings will be "without further expense to you or the 
creditors," and he gives as a reason, " a« / must succeed" That 
is no more than any other attorney would do who feels that his 
case is strong; he informs his client it will be no expense to him, 
as he must win it. Defendant in effect advised his clients positively 
that the law was with them. If this advice were correct, defendant 
would have been able to recover his costs, although from some 
reason or other the action failed. Defendant could only advise 
on the law as it was; he could not guarantee what view the 
Magistrate might take. Then, the defendant's action was ratified 
by Heggie throughout; he called and asked how the case was 
getting on ; he procured subpoenas to be served. Were there any 
question as to the institution of the suit, there can be none as 
to the maintaining it. All that defendant did in that respect was 
what an attorney would be bound to do for his client. Schaller 
was only nominally plaintiff; his name was used for the benefit of 
his creditors, and he was entitled to an indemnity. It is the 
invariable practice to give it in these cases. This is a serious charge 
against the defendant, and tha evidence and pleadings should be 
looked at with the same strictness as in criminal cases. Here it is 
endeavoured to make defendant liablo in one form of declaration, 
by evidence applicable only to another. In order to render the 
defendant liable in this action, it must be shown that some du:y 
was imposed upon him to discontinue the proceedings against 
Klingebiel, which had been commenced before the 1st July, as at 
that date the action was depending, and the present defendant was 
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acting as the plaintiff's attorney. The declaration charges malice, 
but that is clearly rebutted. There was no evidence of any 
damage having been sustained, as all the costs plaintiff was 
entitled to recover have been paid. They quoted — 

Bac. Abr., Vol. V., 249—253 
Master v. Miller, 4 T. R, 340 ' 
Flndon r Parker. 11 M. Sz W., 675 
In re Str^.tlon. 14 M. ^ \V., 806. 

Stow, Q.C., replied. 

Cur, ndr. vull. 
On 24th October 

Wearing, J., deli veiled the judgment oF the Court as follows: — - 
" This was an action upon the case brought by the plaintiff against 
the defendant for wrongfully, unjustly, and maliciously maintaining 
in the Local Court of Tanunda, an action in which one Schaller 
wa3 plaintiff, and the present plaintiff was defendant. At the trial 
before the Chief Justice, His Honor directed that a verdict should 
be entered for the defendant, leave being given to move to set it 
aside and enter a verdict for the plaintiff, with 40s. damages, [a] 
An argument at the Bar, conducted with much ability, and showing 
considerable research, has informed the Court of the principal 
authorities relating to the subject of maintenance. These autho- 
rities indicate that while the law has been much relaxed of late 
years, yet still certain acts are construed to constitute the offence 
of maintenance. The circumstances of the present case, from the 
evidence at the trial, appear to be as follows : — One Schaller, having 
fallen into pecuniary difficulties, called a meeting of his creditors, 
at which meeting certain persons were appointed to act as trustees, 
but no deed of assignment was executed. Afterwards an action was 
brought in the Local Court of Tanunda in the name of Schaller 
against the present plaintiff, to recover certain chattels alleged to 

[a] The leave reserved was to "forty shillings," and inserting a 

enter a verdict for the plaintiff, smaller sum, the difference being 

**with nominal damages," and the important on the question of costs, 

rule nisi was drawn up in the same See Ordinance 6 of 1843, taken from 

terms. A motion is now pending to Lord Denman's Act, 3 & 4 Vict., 

amend the postea by striking out c. 24. 
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beloiv^ to Schaller. The present defendant acted as solicitor and 
counsel for the plaintiff in that action. The result was a verdict 
for the present plaintiff. Dissatisfied with the issue of this trial, 
which he imputed, it seems (very possibly with excess of humility), 
to his own uii.smanagement[6], the present defendant applied to a 
Mr. Heggie, the acting* qua«i-trustee, for authority to bring another 
action on the same subject-matter as the firat, against the present 
plaintiff Mr. Heggie consulted the persons immediately inte- 
rested, viz., the body of Schaller's creditors. They were unfavour- 
able to the defendant's scheme, and accordingly, through Mr, 
Heggie, communicated their decision to the defendant. It is true 
that Mr. Heggie intimated to the defendant a conditional approval, 
but it was on terms which, it is conceded, were not complied with. 
Foiled in his negotiations with Mr. Heggie, the defendant then had 
recourse to Schaller, But Mr. Schaller was even, if possible, le8» 
favourable than his creditors to the proposed litigation. At length, 
it seems, urged by the importunities of the defendant, he consented 
to give evidence, but upon the condition that he should be pro- 
tected by the written indemnity of the defendant from liability t& 
pay any costs. This document was then written by the defendant,, 
and delivered by him to Schaller. Its destruction having been 
proved, secondary evidence was given of its contents, exonerating 
Schaller from all liability in respect of the couts of the action. It 
piu-ported to be an indemnity from Schaller's trustees. The reluc- 
tant Schaller had then, [c] although plaintiff in the action, to be 
brought into the witness-box of the Court-House at Tanunda by 
the coercive process of a subpoena. At an early stage of the pro- 
ceedings, however, circumstances occurred which induced the 
present defendant to consent to a nonsuit. He afterwards paid 
the costs of the trial. On these facts it was contended that the 
defendant had not been guilty of maintenance, and much ingenuity 
was displayed by his learned counsel to show that either he was 



[b] From the evidence it appeared was more than one interview with 
that defendant was inclined to im- Schaller — on the morning of the 
pute the unsuccessful result of the trial — after he had been subpoenaed^ 
first action to the neglect of a clerk and when the undertaking wa» 
in his office. given, 

[c] It -does not appear that there 
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properly acting upon his retainer from Heggie, or that he had such 
an interest in the subject-matter of the action as justified his inter- 
ference. Maintenance, as defined in Bacon's Abridgment^ signifies 
an unlawful taking in hand or upholding of quarrels or sides to the 
disturbance or hindrance of common right. According to the 
same authority^ there are five relations in which an interference is 
lawful: — 1, an interest in the thing at variance; 2, kindred or 
affinity; 3, the relation of lord and tenant; 4, in respect of 
charity; and 5, in respect of the profession of the law. The 
defendant's contention was that he. came within either the first or 
fifth category. It appears, however, to the Court that he had no 
such an interest in the matter litigated as justified his intervention. 
It seems also equally clear that the express refusals of both 
Heggie and Schaller, when successively applied to by the defendant, 
distinctly show that in no sense was the defendant acting upon a 
retainer from either Schaller or the persons calling themselves 
trustees of his estate. The interference, therefore, of the defen- 
dant in the action in the Tanunda Court was an unlawful uphold- 
ing of a quarrel, to the hindrance or disturbance of the plaintiff's 
right, and therefore amounted in law to maintenance. The plain- 
tiff is therefore entitled to a verdict, with damages 40s." 

Way asked that there should be a hew trial instead of a verdict* 
The defendant wished to call evidence, as the question was of great 
importance to him, involving his professional status. 

The Court declined to allow a new trial. 

Way then would ask to be allowed to appeal to the Privy Council. 
The damages did not certainly amount to £600, yet the decision 
involved such important consequences to the defendant that he 
submitted special leave to appeal would be granted. 

Hanson, C. J. — That would imply a doubt on our minds as to 
the judgment of the Court ; a doubt which, so far as I am con- 
cerned, does not exist. Although I was very strongly in favour of 
the defendant when the matter was brought before me, I am boimd 
to say that the result of my investigations has to a certain extent 

a2 
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surprised me. It has given me a new view of the possible respon- 
sibilities of the practitioners of the Court ; but I can have no 
doubt as to the correctness of the judgment. 

GwYNNE, J. — In this case what has struck me as an essential point 
is that Mr. Palmer, a practitioner of this Court, against the consent 
of the body of the creditors, and against the consent of the person 
who originally had an interest in the suit — not only against his 
consent, in fact, but after his flat and decided refusal, upon being 
applied to, to carry on the suit — did carry on the suit, and pledged 
his own personal credit in the matter. If that is not maintenance 
according to the authority given by my learned colleague, I don't 
know what is. I have reluctantly come to that conclusion. I did 
all I could to come to an opposite one, but I feel that technically 
Mr. Palmer has put himself in the position of having maintained 
the suit. If you, Mr. Way, have the power of appeal independent 
of the Court, use it; but I shall decline to join in any permission 
to appeal. 

Way submitted that granting leave to appeal did not imply a 
doubt of the correctness of the judgment ; and although the amount 
was small, the judgment found a practitioner guilty of a moral 
crime. 

GwYNNE, J. — No moral crime. One can hardly commit a crime 
without some little twinges; but 1 do not think he thought he 
was doing wrong, and there is no moral turpitude attaching to 
the act. 

Hanson, C. J. — My feeling at first was that very likely I should 
have done the same thing myself, although I should not have 
carried it to the same extent. I thought it was strange if a 
lawyer after failing in an action might not be allowed, believing 
that a mistake had been made, to bring it forward again without 
charge to his client. All that took place was the result of the ex- 
citement of a person going into a matter, and not liking the want 
of success which had attended his efforts. 

Wearing, J. — I concur in the view that Mr. Palmer by this 
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decision does not stand convicted of any disgraceful offence. I 
should be sorry to fix a stigma upon a gentleman against whom I 
know nothing. I am not ashamed to say that my view has been 
entirely changed during the course of the argument, thus illustrating 
the danger of precipitately coming to a conclusion. The address 
and cases quoted by Mr. Stow put the matter in entirely a new 
light, and I am bound to concur in a decision which is clearly 
demanded by the law, although very reluctant to give a judgment 
unpleasant in its character towards a practitioner of the Court. 

Stow^ Q, (7., said perhaps it would not be thought impertinent 
of him to say that, although the case when first brought forward, 
had appeared to present an aspect against Mr. Palmer, the progress 
of the investigation had satisfied him, and he believed every member 
of the Bar, that he had not been guilty of moral turpitude in the 
slightest degree. 

Hanson, C. J. — ^Oh, no. Mr. Palmer takes a thing up with zeal, 
and whatever his hand finds to do he does with all his might. 

Wearing, J, — It may be said he was guilty of unlawful per- 
tinacity, that is alL 

Nonsuit set aside, and verdict entered for 
plaintiff', with 40«. damages. Certifi- 
cate for costs [rf.] 



[d] This refers to a certificate 
xmder the Local Court Act, 1861 
(No. 15), ss. 32 & 33, "that the 
"action was fit to be tried by a 
** jury," which entitles the plaintiff 
to an order that he have judgment to 



receive costs " as if this Act had not 
" been passed." See ante, Note [a.] 
It is understood that the defendant 
has petitioned Her Majesty in Coun- 
cil for special leave to appeal herein.. 
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Hanson, C. J., Gwynnk, and Wrarino, J.J.] [Common Law. 

16 October, 1867. 

In re William King. 

OFFENDERS FROM OTHER COLONIES.-^Amsl of—8t<jUanerU 
of Offence. 

Act No. 16 of 1864 Mill /oroe, notwitJistanding its alleged mcwisistency 
with the protnsioiu of the Imperial Statute, 6th <Cr 1th Vict.y c. 34* 
sec. 2. 

In order to justify the arrest or detention of a prisoner under section 
I qf Act 16 of 1864, the offence cJiarged must be such as is indict- 
able according to the law of this colony , or U must be made appear 
to the Court that it is indictable according to the law of the colony 
from whence the warrant issues. 

Thai prisoner "could and would obtain certain lands" for the prose- 
cutor , is not a sufficient description of an alleged false pretence. 

HABEAS CORPUS issued on the 14th October by Mr. Justice 
Wearing, directed to Robert Kennedy of Adelaide, Police Constable, 
commanding him to have before the Court the body of William 
King, together with the day and cause of his taking, &c., to under- 
go, &c. 

The prisoner was now brought into Court, and on the motion of 
Inglehy the return to the writ was filed, as follows : — 

*'I, Robert Kennedy, of Hamilton, in the colony of Victoria, police-con- 
*' stable, but at present of the City of Adelaide, in the province of South 
''Australia, in the writ to this schedule annexed named, do certify and 
''return in obedience to the said writ, that on the ninth day of September 
"last an information on oath was laid by one James Ryan, of Salt Pans, in 
"the colony of Victoria, before Cuthbert Fetherstonhaugh, one of Her 
"Majesty's Justices of the Peace in and for the said colony, which infor- 
" mation is hereunto annexed and marked 

'A': 

" ' The information and complaint of James Ryan, of Salt Pans, in the 
"colony of Victoria, labourer, taken this ninth day of September, in the 
"year of our Lord 1867, before the undersigned, one of Her Majesty's 
"Justices of the Peace in and for the said colony, who saith that on or 
"about the 27th day of March, A.D. 1867, WilUam King, of Hamilton, 
"land agent, did by false representations and promises obtain of me £15, 
"the said false representations consisting in his statement to me that he 
** could and would obtain certain lands for this deponent, and which the said 
' ' William King failed to do and perform, and this deponent has reason now to 
"know that the said William King at the time of making such promise was 
"unable to perform the said engagement, and that he did obtain such money 
"of me fraudulently and with intent to defraud. Signed, James Bj^an. 
"Cuthbert Fetherstonhaugh, P.M., and dated 14th October, 1867.' 
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"And I further certify ^nd return that on the said ninth day of Septem- 
'* ber a warrant was issued by the said Cuthbert Fetherstonhaugh for the 
*' apprehension of William King, in the said writ nan^ed, which warrant 
*'i8 in the words and figures following, that is to say: — 'Victoria, B., 11 & 
* ' 12 Vict., c. 42. Warrant to apprehend a person charged with an indictable 
*' offence. To the Chief Constable of Hamilton, in the colony of Victoria, 
** and to aU other peace officers in the said colony. Whereas William King» 
**late of Hamilton, in the said colony, hath this day been charged upon 
**eath, before the undersigned, one of Her Majesty's Justices of the Peace 
**in and for the said colony, for that he on the 27th day of March, 1867, at 
"Hamilton, in the said colony, did obtain from one James Ryan the sum of 
**£16 by false pretences, with intent to defraud : These are, therefore, to 
** command you in Her Majesty's name forthwith to apprehend the said 
" WiUiam King, and to bring him before me, or some other of Her Majesty's 
** Justices of the Peace in and for the said colony, to answer unto the said 
*' charge, and to be further dealt with according to law. Given under my 
*'hand and seal this ninjbh day of September, in the year of our Lord one 
*' thousand eight hundred and sixty-seven, at Coleraine, in the colony afore- 
"'said, Cuthbert Fetherstonhaugh, P.M. <L.S.) R.G.C.P.S.' 

"And I further certify and return that the said warrant was endorsed in 
"the province of South Australia, in pursuance of the Acts of the Legis- 
** lature of South Australia, as follows, that is to say: — * South Australia to 
*'wit. — Whereas proof hath this day been made before me, one of Her 
** Majesty's Justices of the Peace for the said province, that the name ef 
"Cuthbert Fetherstonhaugh, P. M., to the within warrant subscribed, ia 
"of the handwriting of the Justice of th« Peace within mentioned, 1 here- 
**by authorize Martin Doherty, who bringeth to me this warrant, and all 
'* constables of the said province, to execute the same within the said pro- 
" vince. Sworn before me at Adelaide, the seventh day of October, 1867. 
** William Searcy, J. P.' 

"And I further certify and return that the said William King was 
*' arrested under the authority of the said warrant and the endorsement 
** thereon by the said Martin Doherty, and by him taken before Samuel 
*'Beddome, Esquire, one of Her Majesty's Justices of the Peace for the 
**8aid province, on the seventh day of October instant, and remanded by 
**the said Samuel Beddome until the fourteenth day of October instant;. 
" and that on the last-mentioned day the said William King was committed 
**to my custody by the said Samuel Beddome, and is in such custody^ 
** detained by virtue of a warrant under the hand and seal of the said 
"Samuel Beddome, which warrant is in the words and figures following, 
"that is to say: — * South Australia to wit. — ^To Robert Kennedy, of the 
"colony of Victoria. Whereas William King, late of Hamilton, in the 
"said colony, was this day charged before me, Samuel Beddome, Esquire^ 
" one of Her Majesty's Justices of the Peace in and for the said province of 
"South Australia, on the part of the said Robert Kennedy, for that the 
**said William King, at Adelaide, in the said province, on the fifth day of 
" October instant, was apprehended by virtue of a certain warrant made at 
"Coleraine, in the said colony, by Cuthbert Fetherstonhaugh, Esq., one of 
"Her Majesty's Justices of the Peace in and for the colony aforesaid, for 
"that the said William King on the 27th day of March, 1867, at Hamilton, 
*' in the said colony, did ol>tain from one James Ryan the muiii of £16 by 



Digitized by V:?00QIC 



Supreme Court. 



S. A. LAW llEPORTS. 
Ik re William King. 



IS67 
Common Law 



** false pretences, with intent to defraud, against tbe form of the Act in such 
*' case made and provided : These are, therefore, to command you, the said 
"Robert Keimedy»to take the said William King, and him safely convey 
•*by the most expeditious route to Coleraine aforesaid, in the colony afore - 
''said. Given under my hand and seal this fourteenth day of October, in 
**the year of our Lord one thousand eight hundred and sixty-seven, at 
•* Adelaide, in the province aforesaid. Samuel Beddome, J, P.*' 

**And this is the cause of the taking and detaining the said WillianJ 
" King, which together ^nth his body I have ready as by the said writ I am 
•*conmianded. 

"The answer of Robert Kennedy in tbe same writ named tbe sixteenth 
"day of October, one thousand eight hundred and sixty -seven. 

•'RoBERj Kennedy." 

Ingltby now moved for the prisoners discharge. Tlie prisoner is 
detained by virtue of Mr. Beddome's warrant, which is issued under 
Act No. 16 of 1864. [ct] That Act is invalid, being repugnant 
to Imperial Statute 6th and 7th Vict, c. 34. [6] The Validating 
Act of 1865, sec. 2, expressly declares that any colonial law repug- 
nant to the provisions of an Imperial Statute shall be absolutely 



[a] No. 18 of 18G4,— "^« Act to 
**mzke farther and better provision 
**for the apprehension of offenders 
** escaping into South Australia^ from 
*'any of the Australian Colonies ^ 

8. 1. "If any person shall be in 
"the said province, who shall be 
* ' charged with the " commission of 
"any treason, felony, or indictable 
"misdemeanour within any of 
"the Australian Colonies, and 
"against whom a M^arrant shall be 
"issued by any Judge or Justice of 
"the Peace of any of the Austra- 
"Han Colonies, it shall be lawful 
"for any Judge or Justice of the 
"Peace of the said province, and 
"any such Judge or Justice is re- 
" quired, upon proof on oath of the 
"handwriting of any Judge or Jus - 
"tice of the Peace, of any of the 
** said colonies, to endorse his name 
"on such warrant; whereupon the 
"person or persons to whom such 
"warrant may have been originally 
" directed, and all constables for the 
"said province, or 'Axiy part thereof, 



"may execute such warrant within 
" any part of the said province, and 
"apprehend the person or persons 
' ' named in such warrant and carry 
"him, her, or them before any Jus- 
"tice or Justices of the Peace for 
"the said province. '^^ 

It has been notified with respect 
to this Act, that the power of dis- 
allowance reserved to Her Majesty 
will not be exercised. Government 
Gazette, 18 May, 1865. 

[&] 6th & 7th Vict., c. 34.— "^w 
*^ Act for the better apprehension of 
* ' certain offenders. " Section 2 makes 
provision for the apprehension of 
persons charged with having com- 
mitted any offence, such as is there- 
inafter mentioned, in any part of 
Her Majesty's dominions, whether 
or not within the United Kingdom ; 
and who should be in any other part 
of Her Majesty's dominions, not 
forming part of the United Kingdom. 
These provisions are in some respects 
inconsistent with those of the colo- 
nial ord'tianco a^ove r[uoted. 



Digitized by VjOOQIC 



1867. 



S. A. LAW REPORTS. 



89 



Supreme Court. 



In re William King. 



Common Law. 



void and inoperative. (Hanson, C. J. — Does it not come within 
the terms of the last clause *? [c]) I submit not; that section does 
not apply to acts void for repugnancy. 

The Court said they were unanimously of opinion that the 
Colonial Act was in force. 

Inglehy. — Then I will address myself to the other point. By 
8. 1 of the Act, in order to give the local magistrate jurisdiction, the 
person to be arrested must have been charged with " treason, felony, 
or indictable misdemeanor." This is a mere promise to do some- 
thing, " to get land" for the prosecutor, which it may have become 
impossible to perform, and in any case the breach of the promise 
can only be ground for a civil action. Supposing the law to be 
different in Victoria, that does not affect the case. An offence 
according to the laws of this colony must be shown. 

Exparte Charles Windsor, 10 Cox C.C., 118, 12 L.T., 
N.S., 307. 

(Wearing^ J. — Would it not be sufficient if the charge were 



[c] 28th & 29th Vict., c. 63. 

* An Act to remove doubts as to the 

* validity of Colonial Laws." 

Sec. 2. — "Any colonial law which 

* is or shall be in any respect repug- 

* narit to the provisions of any Act 
*of ParUament extending to the 
'colony to which such law may 
'relate, or repugnant to any order 
'or regulation made under autho- 
' rity of such Act of Parliament, or 
'having in the colony the force 
'and effect of such Act, shall he 
'read subject to such Act, order, 
' or regulation, and shall to the ex- 
tent of such repugnancy, hut not 
'otherwise, be and remain abso- 
' lutely void and inoperative. 

Sec. 7. " And whereas doubts are 
'entertained respecting the validity 
'of certain Acts enacted or reputed 

* to be enacted by the legislature of 

* South Australia, bo it further cn- 



" acted as follows: — All laws or re- 
"puted laws, enacted or purporting 
"to have been enacted by the said 
"legislature, or by persons or bodies 
"of persons for the time being acting 
"as such legislature, which have 
" received the assent of Her Majesty 
"in Council, or which have received 
"the assent of the Governor of the 
"said colony, in the name and on 
"behalf of Her Majesty, shall be 
"and be deemed to have been valid 
"and effectual, from the date of 
" such assent, for aU purposes what- 
" ever, provided that nothing herein 
"contained shall be deemed to give 
"effect to any law or reputed law 
"which has been disallowed by Her 
"Majesty, or has expired, or has 
"been lawfully repealed, or to pre- 
"vent the lawful disallowance or 
"repeal of any law." 
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simply obtaining money by false pretences?) No. The false 
pretence must be set out. [d] He also quoted — 

In re Ternan, 9 Cox C.C., 522, 33 L.J., M.C., 201. 

The Crown Solicitor (BakeweV) in support of the return. The 
cases quoted are inapplicable, as they refer to matters regulated by 
international compacts, and in those cases evidence of the offence 
hae^ to be laid before the Judge or Magistrate. Here we have the 
express words of an act which apply wherever a person is charged 
with a " misdemeanor in any of the other colonies. " All the Court has 
to ascertain is that he is charged in the other colony with what is 
there alleged to be a misdemeanor. (Gwynne, J. — Do you think 
a misdemeanor is charged here 1) It will be presumed that the 
Magistrate knows the law of his countiy, and has sufficiently 
described the offence. The warrant refers to an Act (11 & 12 
Vict., c. 42.), and any violation of an Act would be a misdemeanor. 
The Court will presume that the warrant by the Victorian 
Magistrate is regular. 

Inglehy, in reply. The Court will presume nothing but the 
common law in the absence of evidence. Judicially, the Court 
knows nothing of local legislation in another colony. The Court 
can look behind the warrant to ascertain whether the Justice had 
jurisdiction. 

In re Cornillac, 1 Wyatt and Webb's Reports, Supremo 
Court, Victoria, 193. 

Hanson^ C. J. — In this case I am of opinion that the prisoner 
must be discharged. I think the jM-oper construction to put upon 
the first section of the Act is, that it must appear to the Court 
either that the offence with which the prisoner is charged is an 



[d\ In America, under the extra- to have been committed ; the com- 
dition treaty, it appears to be the plaint need not be drawn with the 
practice of the authorities to require formal precision of an indictment 
that the complaint upon which a for final trial, but should set forth 
warrant of arrest is asked, should the substantial and material features 
set forth briefly but clearly the sub- of the offence. See ruling of Ship- 
stance of the offence charged, so man, J., in re JJemrich, New York 
that the Court can see that a crime OircuitOonrfc, noticed in t}\eSolicifor»* 
fcimmeraied in the tr«'aty is alleged Journn/, 6th July, 1867, page 837. 
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indictable oflFence according to the law of this colony, or that it 
is an indictable offence according to the law of the colony in 
which the warrant was issued. But it does not appear to me that 
either of these is shown in this case. There is no evidence to show 
that an indictable offence has been conunitted under the law of Vic- 
toria, and certainly it would not be an indictable offence according 
to the law of this colony. Therefore, I think the prisoner must 
be discharged. 

GwYNNB, J. — I concur in that opinion. Looking at the case 
aside from its being one instituted in the sister colony of Victoria, 
suppose the charge had been brought against the prisoner here for 
an offence in this colony, and he was brought up on habeas. Of 
course this Court would at once discharge him, because a pretence, 
to make a man guilty of obtaining money under false pretences, 
must be a pretence of an existing fact. If the prisoner had repre- 
sented that he was a land agent under some particular legislation, 
and thereby had certain powers and privileges of getting land for 
his employer, and he was not, of course that would have brought 
him within the offence of having obtained money by false pretences. 
But what is described in this information on which Mr. Fetherston- 
haugh issues a warrant 1 It is simply a breach of a simple contract, 
on which an action of assumpsit would lie ; but it is nothing crimi- 
nal. Whether the law of any British colony would so do away with 
the English law I cannot say ; but I cannot imagine that the breach 
of such a contract is made a crime. We have no evidence of any 
offence except that which is shown by the information, and that by 
the common and general law of England does not amount to a 
crime. I do not think, upon a proper construction of the Act, 
that we have any right to cause the prisoner to be detained in 
custody. 

Wearing, J. — I concur that the prisoner should be discharged 
on the grounds already stated. I think it would probably have 
.been sufficient if he had been charged with any one of these 
offences, however nude the manner in which the charge had been 
made. But it seems to me that there is no allegation on the face 
of this information that lie is charged with any of the offences 
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which are mentioned in the first clause. Looking at the documents 
here, it appears that no offence known to the law of this colony 
has heen committed. It is no offence to make a promise of the 
character which is indicated by this statement and not to perform 
it; therefore I quite concur with the judgment of the Chief Jus- 
tice and Mr. Justice Owynne in saying that no offence is disclosed 
as far as is known to the law of this colony, and it has not been 
shown that the offence charged is such by the law of Victoria. 

Prisoner discharged. 



Hanson, C. J., Gwynne and Wearing, J.J.] [Common Law. 

16 and 17 October, 1867. 

Baker v. Warren. 

HORSERACINQ—Power ami authority of Stewards. 

The power possessed by Stewards of a horse-rOfCe are limited, and 
their limit is the deci-sion of all questions which may arise on 
the ground, betvoeen horses actually entered, and affecting the 
mann^er in which the, races are run; but do not include the. 
power to enter fresh horses, or to alter the fundamental con- 
ditions of a race. 

Motion to make Rule absolute, to set aside verdict for the plaintiff, 
and enter a nonsuit, pursuant to leave reserved at the triaL 

This was an action tried before His Honor the Chief Justice at 
the sittings of the Supreme Court held in September last. The 
plaintiff was the Hon. J. Baker, M.L.C. ; and the defendant the 
Treasurer of the Gawler and Willaston Race meeting. The decla- 
ration was on the common money counts ; and the particulars of 
demand stated that the sum claimed (£65) was the balance due 
tio the plaintiff for the stakes of the Gawler Town and Willaston 
Handicap, won by the plaintiff's mare, '* Medora," on the 1 1th 
May, 1867. 

The facts as proved at the trial were as follows : — The advertise- 
ment of the races appeared in the South Australian Bcgister of 
the 25th April. It was there described as the '' ( uiwler and Wil- 
''laston Handicap, 40 sovs., -Nvith sweep of o sovs. ; one mile and 
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"arhalf. Nomination 2 sovs. .Nomination closed 29th ApriL 
" Weights declared 1st May." It was further stated that no per- 
son would be allowed to enter a horse unless a subscriber of two 
guineas to the fund j and the night of general entry was fixed as 
1st May, 1867. All communications in reference to the races were 
to be addressed to the Secretary, Mr. Samuel Bradley. No day 
was specially named for acceptance of the race, although it was 
shown that this was usual. The getting up of the races was en- 
trusted to a committee ; and there were also stewards and a judge 
appointed, under whose superintendence the races were run. 

On the 29 th April plaintiff forwarded to the secretary a request 
that Medora should be entered for the Town Plate and Handicap ; 
and at the same time paid the nomination fees required. On the 
1st of May, the night of general entry, the weights were declared, 
and the list of horses made up. As plaintiff had not then for- 
warded the entrance fee of £5, Medora was not entered; and 
the weights and names of the horses entered for the race were 
published a few days subsequently; the name of Medora being 
omitted. On the 6th and 7th May plaintiff* forwarded the entrance 
fees, and they were received by the secretary. On the 9th May, 
(the first day of the races) plaintiff* on arriving at the course found 
that Medora was still not entered for the race, on the ground of the 
acceptance money having been paid too late. Plaintiff" saw the 
stewards on the subject, and they ordered the name of Medora to 
be entered for the Town Plate, which was the first race on the pro- 
gramme ; but a protest was entered against her running, on the 
ground stated, and the dispute was referred by the secretary to 
the stewards. Adcock, who was the owner of the horse which ran 
second in the Handicap, and also a member of the Committee, 
agreed to this reference, and took part in it. There were five 
stewards^ but only four were present, and of these it was stated 
that one declined to take part in the decision, as he was an 
interested party. The decision of the stewards was that Medora 
was entitled to run at the races. She accordingly ran for the Town 
Plate, and lost. 

On the following day, Medora's name appeared as entered for the 
Handicap. No protest was entered, and she won the race. On 
the settling night a protest was entered on behalf of Adcock, the 
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owner of the second horse ;' the question was referred to the Com- 
mittee, who, on the 27th May, decided that Medora was not 
legally entered ; that the stakes should be handed to the owner of 
the second horse ; and that the entrance-money received from the 
plaintiff for Medora should be returned to him. The decision 
of the committee in respect of these matters having been carried 
out, the plaintiff applied to the defendant for the balance of the 
stakes, j£65, and on non-payment brought the present action. 

The above facts were proved at the trial, and on defendant 
applying for a nonsuit it was arranged that a verdict should be 
entered for the plaintiff, leave being reserved to the defendant to 
move to enter a nonsuit. 

On the 3rd October, defendant moved, pursuant to leave, and 
obtained a rule nisi, calling upon the plaintiff to show cause why 
the verdict obtained by him should not be set aside and a nonsuit 
entered for the defendant, pursuant to leave reserved at the trial, 
on the following grounds : — 

L That the stewards have no authority to dispense with the 
conditions on which the race was run. 

2. Assuming that stewards had authority to decide whether the 
horse was entitled to run, such authority has not been exercised. 

3. The decision relied on is void, because it was come to by 
three only out of the stewards appointed. 

4. The decision relied on is void, because the defet»dant had no- 
opportunity of being heard in the matter. 

Or why the verdict should not be set aside, and a new trial 
granted between the parties on other grounds set forth, but which 
are not material, as no judgment was given upon them. 

On the ] 0th October the rule came on to be argued, when a pre- 
liminary question was started, by Mr. Justice Gwynne as to the 
legality of horseracing, some doubt having been thrown upon the 
point by the decision of Sir Charles Cooper when Chief Justice, in 
a case- of Skayle v. Malcolm, tried some years ago, in which that 
learned Judge held that the Statute 10 Car., IL c. 7, and such 
part of the Statute 9 Anne, c. 14, as are not prevented from being 
carried into execution here by technical difficulties, were applicable 
to this province. 
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On this day — 

Way {Baker with him) showed cause. As to the legality of 
horseracing, there is nothing in the law of the colony to affect the 
question ; the English Statutes are evidently not applicable here, 
and if they were this is one of the excepted cases. He referred to 
the Statutes 16 Car. II., c. 7 ; 9 Anne, c. 14 ; 13 Geo. II., c. 19 ; 
18 Geo. II., c. 24 ; 3 & 4 Will. IV., c. 46 ; 3 & 4 Vic, c 5 ; 8 & 9 
Vic, c 109 ; and quoted — 

Thackoorseydass v. Dkondmully 6 Moo., P. C. C, 300 ; 12 
Jun, 315. 

Applegarth p. Collet/, 10 M. & W., 728 

Emery v, Richards^ 14 M & W., 729 

Evans t\ Pratt, 4 Scott, N. R., 378 

ChaUandv. Bray, 1 Dowl., N. S., 783 ; 
and the judgment of Sir C. Stephen, Chief Justice of New South 
Wales, in Hogan r. Curtis. {Sydney Morning Herald, September 
6, 1867.) 

The Crown Solicitor (BakeweVJ said he had nothing to say contra 
on that point, and 

The Court expressed themselves satisfied as to the right of the 
plaintiff to sue for the stake in question. 

Way then proceeded with the other grounds. He distinguished 
the cases quoted in moving for the rule : 

Marryat t?. Broaderick, 2 M. & W., 369 
Benhow v. Jones, 14 M. & W., 193 
Brown V. Overbury, 25 L. J., Ex., 169 
Weller v. Deakins, 2 C. & P., 618. 

The stewards have power to decide all disputes on the ground ; 
they need not all take part in the decision : it is a matter of 
custom, and the decision of the majority is sufficient. The 
irregularity, if any, was waived ; the horse wag entered, and ran. 
The subscribers had assented to Medora running, that was 
evidenced by their subsequently paying oter stakes which she had 
won at the same meeting. No protest was entered against her 
running this race ;"' it was not until after she had won, that a protest' 
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was entered. It was then too late, the owners of the other horses 
must be taken to have acquiesced in the stewards' decision that the 
horse might run. Adcock, the owner of the second horse, ex- 
pressly agreed to the reference to the stewards, and cannot now 
object to their authority. He ran his horse afterwards in the race 
with plaintifTs without protesting against the stewards' decisions, 
until the plaintiffs horse won. The committee then had no power 
to interfere, the stewards had decided. AVhether three or four of 
the stewards took part, there was a clear majority : 

Parr v, IVinteringham, 28 L. J., Q. B., 123. 

Baker foUowed on the same side. This was a matter of contract, 
and the parties agreed to run on the basis of the stewards' decision. 

Bayliffe v. Buiierworth, 1 Exch., 425 
Dainiree v. Hutchinson, 10 M. & W., 87. 

The Crown Solicitor fBakewellJ and Daly in support of the rule. 
— ^The stewards had no right to dispense with the original con- 
ditions of the race, which required any one running a horse to be a 
subscriber to the fund, and that the horse should be entered on 
the 6th May. It would require the consent of the whole body of 
subscribers. If they had authority, it had not been properly 
exercised. One of the stewards was away in the country, and could 
not be consulted. In the cases cited, all the stewards had an 
opportunity of taking part in the decision : 

Ellis V, Hopper, 4 Jun., N. S., 1025. 

The defendant is a mere trustee for the subscribers, and has no 
personal interest. 

Cur. adv. wit. 

On 24th October— 

Hanson, C. J., delivered judgment of the Court as follows : — 
" This was an action to recover, against the defendant, as stake- 
holder, the amount of certain stakes claimed by the plaintiff as 
winner of an event at the Gawler Town races. The facts are- 
briefly that the plaintiff, though he had paid the nomination fee of 
£2 for his mare Medora for the Handicap, had not paid the 
entrance fee of £5 on the night of the general entry, and the mare 
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consequently was not entered, and that he was not on that night 
a subscriber to the fund. It would seem that the omission to pay 
the second amount was the result of forgetfulness, and the money 
was sent on the following day. In fact, however, the mare was 
not entered, and it did not appear in the lists of the horses that 
were to run at the races. It was, however, on the first day of the 
races admitted to run by the stewards at a meeting of which only 
four out of the five were present, the fifth being unavoidably 
absent. A protest was made by Mr. Scott as soon as the decision 
of the stewards was known, which was overruled. The mare ran in 
the Handicap race on the same day, and came in first ; but the stakes 
were not paid over to the plaintiff, in consequence of a protest 
from Mr. Adcock, whose horse was second in the race. Upon these 
facts the chief question for our consideration is whether the 
stewards were entitled to entertain the claim of the plaintiff to 
have his mare entered ; for if they were, they have decided the 
point (subject to the question as to the power of four to act in the 
absence of the fifth), and we should not question their decision 
unless it was manifestly unreasonable. It appears, however, to us 
that they had no such power. Assuming that stewards of races in 
South Australia possess all the powers which, we may collect from 
the cases, are possessed by stewards of races in England, those 
powers must, in their very nature, be limited ; and we think their 
limit is the decision of all questions that may arise on the ground 
between horses actually entered, and affecting the manner in which 
the races are run, but that they do not include a power to enter 
fresh horses or to alter the fundamental conditions. The former 
appears to be implied in their appointment ; and all persons who 
are interested in the event, whether as owners of horses or as 
betters, must be supposed to have submitted themselves to it. 
The other appears to be altogether outside of their functions, and 
would be . a power which no person could be held to have boimd 
himself to obey. Their decision would be consequently inoperative 
and would confer no right on the plaintiff. And apart from their 
decision it would appear that he had no legal right to recover, since 
he was not, in fact, a subscriber to the fund on the night of 
general entry, and he was not entitled to enter the mare, and he 
did not, in fact, enter her on that night. The opinion we have 

H 
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thus formed renders it unnecessary to give any decision upon the 
question whether four stewards could exercise their authority in the 
absence of the fifth. The rule for a nonsuit will therefore be 
made absolute." 

Rule absolute far nonsuit. 



In Chambers — Primary Judge.] [Equity. 

21 October, 1867. 

South Australian Banking Company, v. Horner and Others. 

BANKER AND CUSTOMER.— Equitable mortgage— Interest after 
custom€r*g death. 
The relation of hanker and customer ceases upon the death of the 
latter ; and, in the absence of any express contract, an equitable, 
mortgage made by the customer to secure his overdraft toiU not ex- 
tend to interest which may accrue after his death. 

This was a suit instituted by the plaintiffs against the defendants, 
who 'f^ere the executors of the late Charles Swinden, praying for 
an account and sale of certain real estate, the title deeds of which 
had been deposited by Mr. Swinden with the plaintiffs to secure 
advances made by them to him from time to time. 

The plaintiffs were the bankers of Mr. Swinden, and the second 
paragraph of the bill stated that some time after the said Charles 
Swinden had opened his account with the plaintiffs as therein afore- 
said, " he applied to the said plaintiffs to make to him from time to 
"time advances of money, and it was agreed that the plaintiffs 
*^ should advance moneys to the said Charles Swinden on having 
" the repayment thereof with interest, secm*ed by the said Charles 
" Swinden depositing with the said plaintiffs the title deeds of pro- 
"perty to which he the said Charles Swinden was entitled, and the 
" said Charles Swinden did, in pursuance of such agreement, de- 
" posit with the said plaintiffs certain deeds, evidences, and 
" writings" relating to his title, and therein specifically referred to, 
" for the purpose of securing the repayment of all sums of money 
" which at the time of such deposit were due, or might thereafter 
" from time to time become due, from the said Charles Swinden to 
" the said plaintiffs on any account whatever." 
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The bill further stated that at the time of Mr. Swinden's 
decease the sum of £9,955 Is. 5d. was due to the plaintiffs on the 
security above mentioned ; and that such sum, with interest at the 
rate of <£10 per centum per annum, was then still due to the plain- 
tiffs from the defendants. 

The answer of the defendants admitted the fact of the deposit 
as stated in the bill, and the usual reference to the Master was 
made on the hearing of the cause on the 8th March, 1867. 

On the 1 1th day of September the Master made his report, finding 
that the sum of .£9,955 Is. 5d., mentioned in the bill, was on the 
23rd January, 1865, being the date of Mr. Swinden's decease, due 
from him to the plaintiffs on his overdrawn bankers^ account, and 
that such amount still remained due to the plaintiffs. That 
interest on such sum, from the last mentioned date until the date 
of the decree, amounted to £2,076 Os. Id., making together with 
the principal sum a total of £12,031 Is. 6d., due at the date of 
the decree; and that interest upon the last mentioned amount, 
from the date of the decree up to the date of the Master's report, 
amounted to £493 2s. Id., making a grand total of £12,524 3s. 
7d., then "due and owing by the defendants to the plaintiffs in 
"respect of the principal and interest upon the said deposit of 
"deeds." 

On October 15th, the plaintiffs moved to confirm the Master's 
report, and the motion was ordered to stand over to enable the 
defendants to make the present application. 

A summons was then taken out on behalf of the defendants, to 
take the opinion of the Primary Judge upon the result of the 
whole proceedings before the Master in pursuance of the decree 
made therein. One ground of such application was stated to be, 
"the allowance by the Master of the sum of £2,076 Os. Id. as 
"interest upon the principal due at the death qf the deceased 
" Charles Swinden, up to the date of the said decree." This appli- 
cation was now heard before His Honor, when 

Wa7/ appeared in support. 

Stoie, Q.C., contra. 

h2 
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The nature of the arguments sufficiently appears from His 
Honor's judgment. 

His Honor reserved his decision until after the vacation. 

On 7th February, 1868— 

His Honor (Gwyxne, J.) gave judgment. — In this case the 
general facts are as follows : — The South Australian Banking 
Company is a Company carrying on business in Adelaide, and 
amongst other customers they had, some time in 1865, a Mr. 
Swinden. Mr. Swinden applied for an overdraft, which was 
permitted to the extent of some £6,000, upon the deposit of 
certain title-deeds with the Bank, constituting an equitable 
mortgage to secure payment of the overdrawn account. The 
custom of the Banks is to make half-yearly rests and to accu- 
mulate the accrued interest with the capital, and so receive 
compound interest. The accounts have been taken upon that 
principle, and I think, so far, properly. However severe it 
may be upon customers, adding accrued interest, and so charging 
interest upon interest, still it is the custom, and as Mr. Swinden 
acquiesced in that state of dealing, it raises an implied promise 
on his part so to trade with the Bank. As to the interest 
during his life there is then no question ; but it appears that a 
claim is made for interest after his death, on the balance of the 
account as it then stood. Compound interest is not then asked, 
and the Master has allowed ten per cent. The question is, whether 
the Master was right in that view of the law. It appears to me 
that the Master is wrong. There are three modes of terminating 
the contract which had existed between the banker and the 
customer — one by bankruptcy ; another by the customer saying, 
" I will have nothing more to do with you;" and the third (which 
is the most significant mode) by the death of the customer, when 
the accoimt is "closed, and no longer remains an account current; 
but the then balance then becomes a simple contract debt, like a 
debt due to a tailor or a grocer, which it is well known does not 
carry interest without special agreement or notice under the Statute. 
It appears to me that the banker then stands in the same position 
as any other tradesman — he is bound to say to the represen- 
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tatives of the deceased customer, *'Come, make a settlement; 
" either pay me the balance in arrear, or give me some security." 
That is my opinion of the law, in the absence of any special agree- 
ment to the contrary. I cannot have any doubt that the deposit 
of deeds was made, because the Court has decreed there was an 
equitable mortgage, and I have no doubt the security was intended 
to secure the overdrawn Bank account ; but I do not think it was 
ever contemplated to secure anything after the relation of client 
and banker had ceased. Then it was said there had been some 
conversation with the executors ; but that was very vague, and I 
do not think it necessary to go into it. The Master's report 
must be varied by disallowing interest after the death of Ihe tes- 
tator until the date of the decree. 

His Honor referred to the cases of 

Crosshell V. Dower ^ and Bower v. Turner^ 32 Beav. 86 ; and 
Fergusson v, Fyffe, 8 01. & F., 121. 

Master's report to he amended as stated. No order 
as to costs. 



In Chambers — The Primary Judge.] [Equity. 

29 October, 1867. 

National Bank v. Cherry and Others. 

THE EQUITY ACT, 1806.— Time far demurring— Practice. 

Where interrogatories are served wUh amended Billy the defendant 
lias twelve days after appearance within which to demur alone; 
and plaintiff cannot in tJie meanwhile fie a traversing note for 
want of ans-wer. 

Semble. — Where the Rules contained in the Schedule to tJve Equity 
Act are inconsistent, the Court will adopt the practice of the English 
Consolidated Orders, I860. 

Summons to take traversing note filed by plaintiflF off the file ; and 
.that defendants be allowed further time to demur alone. 

Plaintiff filed and served amended bill on the 7th October, and 
on the same day served interrogatories, which defendant was 
required to answer. 

Defendant appeared to the amended bill on the 15th October. 
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On the 21st October, defendant not having answered, plaintiff 
filed a traversing note under the provisions of Rule 1, Cap. VIII., 
Schedule to Equity Act, 1866. 

The following rules were referred to during the argument : — 

Cap. XXIX., Rule 3 : A defendant may demur alone to any bill within 
twelve days after his appearance thereto, but not afterwards. 

Cap. XXIX., Rule 4 : A defendant required to answer a bill, whether 
original or amended, must put in his plea, answer, or demurrer thereto, not 
demurring alone, within fourteen days from the delivery of a copy of the 
interrogatories which he is required to answer. 

Cap. VIII., Rule 1 : After the expiration of the time allowed to a defen- 
dant to plead, answer, or demur (not demurring alone), to any original or 
supplemental bill, or bill amended before answer, which he has been, re- 
quired to answer, if such defendant has not tiled any plea, answer, or de- 
murrer, the plaintiff may file a note in the Master's office to the following 
effect : — *' The plaintiff intends to proceed with his cause as if the defendant 
*' had filed an answer traversing the case made by the bill." 

Wigley for the defendant, in support of the application, re- 
ferred to Rule 3, Cap. XXIX., and submitted that defendant had 
until the 27th October within which he might demm* alone to the 
bill, although the time for answering had expired. The English 
Rules (ConsOl. Order, 1860, XXXVII.), give the defendant twelve days 
from appearance within which to demur alone (Rule 3), and twenty- 
eight days from the service of the interrogatories within which to 
plead, answer, or demur, not demurring alone (Rule 4) ; so that the 
same question does not arise. The effect of our rules, as construed 
by the other side, would be that by filing interrogatories a defen- 
dant would be compelled to answer before his time for demurring 
alone had expired. He read an affidavit of the facts. 

Stow^ Q.C.i for the plaintiff, relied on the express language of 
Rule 4, Cap. XXIX., and Rule 1, Cap. VIII. 

GwYNNE, J. — The diflficulty arises from the fact that the 
alterations made by the Legislatm^e in the English rules of 
practice as defined by the Consolidated Orders of 1860 are not 
consistent. The time for demurring is the same, but the time for 
answering has been abridged so as to terminate in certain cases 
within the time allowed the defendant for demurring alone, and so 
protecting himself from discovery. "Where there is such a conflict 
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I shall hold that neither of the rules are intended to apply, and 
that the present is a case falling within the words of Rule 20, 
Cap. I. of the Schedule to the Equity Act. The Consolidated 
Orders of 1860 must therefore govern the practice, and the 
defendant will be entitled to twenty-eight days from the service of 
the interrogatories within which to answer. The traversing note 
having been filed prematurely, the defendants' application must be 
granted. It is not necessary for the decision of the present 
question, but I wiU take this opportunity of stating that I shall in 
all cases be disposed to grant to parties applying the full time 
allowed by the English practice. 

Application granted. 



Hanson, C. J.] 



November 1 and 4, 1867. 
In RE Tremaine. 



[Common Law. 



-Ii)eed of Assignment — Protection — Dis- 



INSOLVENT ACT, 1860.- 
charge from Giistody. 

A debtor having been arrested under a ca. sa., and whilst imprisoned 
makes a deed of assignment for the benefit of his creditors, under 
Fart VI. of the Insolvent Act, 1860. Held that the Court of 
Insolvency has no power under sections 180, 182, and 183 of the 
Act J to grant a warrant authorizing the debtor's discharge from 
the custody in which he was a>t the time of making the deed. 

Semble. — That tlie warrant for release referred to in the 183/*^ sec. 
of the Act only extends to imprisonment on an a/rrest made subse- 
quent to the order for protection. 

Special Case stated by His Honor the Commissioner of Insolvency, 
as follows : — 

"William Tremaine, of Kapunda, miner, was arrested on the 12th day cf 
** October, 1867, under a writ of ca. sa. issued out of the Supreme Court, 
" upon a judgment which had been recovered against him in that Court by 
"one David Bayne. He was lodged in the Adelaide Gaol, where he still 
"remains. On the 21st of October the above-named William Tremaine 
"duly executed a deed of assignment for the benefit of his creditors, under 
"Division VI. of the Insolvent Act, 1860, and the requisite notices were 
"given. On the 27th October, 1867, the above-named William Tremaine 
"applied, under sections 182 and 183 of the Act, for an order for his pro- 
" tection from process, and also for a warrant authorizing his discharge from 
"the custody above-mentioned. For the purposes of this case it must be 
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'* taken tliat the deed was a valid deed under the Act, and that the pro. 
'* visions of the Act as to sureties and otherwise had been sufficiently com- 
* * plied with to entitle the debtor to the order applied for. Under the circum- 
'* stances above-mentioned, I doubted my power to grant the warrantor 
'* order applied for, authorizing the debtor's release from the custody above 
"mentioned, as the sections referred to appeared to contemplate only arrests 
" occurring after the order for protection had been obtained, or after the 
'^execution of the deed, and not arrests prior to such execution. On the 
** application of counsel for the said William Tremaine, I remit the question 
"of law for the opinion of the Supreme Court, under section 18. The 
"question of law remitted is whether, under sections 180, 182, and 183, of 
"the Insolvent Act, 1860, the Court of Insolvency has power to grant a 
"warrant or order authorizing the discharge of a debtor who has been 
"arrested in execution prior to the execution of a deed of assignment under 
"Division VI. of the Act, or subsequent to the execution of such a deed, 
" and before the granting of protection; or whether the word * thereafter* 
"refers to the date of the order for protection merely. 

"Henry E. Downer, Commissioner." 

Palmer appeared on behalf of Tremaine ; and no one appearing 
on the other side, His Honor adjourned the argument to allow of 
notice being given to the detaining creditor. 

On 4th November — 

Palmer stated that notice had been given to Mr. Bruce, the 
attorney for D. Bayne, who was the detaining creditor, but that he 
did not appear. He then proceeded to argue in support of the 
power of the Court of Insolvency to make the order applied for. 
He referred to sections 57, 59, 60, 180, 182, and 183 of the 
Insolvent Act, 1860. The effect of a deed of assignment was — 
by virtue of sec. 180 — to place all persons in the same position as 
if the debtor had been adjudged insolvent, and the debtor is there- 
fore entitled to the same order for protection. If he had been 
adjudged insolvent, there can be no doubt that he could have 
obtained an order for his release under sections 57, 59, and 
60; and he is in the same position having executed a deed. 
(Hanson, C. J. — For the purpose of his appearing to siurender, 
an insolvent may be discharged from custody under sec. 57. 
Having surrendered, he is then imprisoned under sec. 59, at the 
suit of the Official Assignee ; and from that imprisonment he can 
be discharged on finding sureties, and entering into a recognizance 
to the Official Assignee. Here there is no surrender and no 
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imprisonment at the suit of the Assignee, so that the provisions 
referred to are not applicable.) If the Court has not power to order 
the release of the debtor in this case, it will place him in a worse 
position than he was before making his assignment. He has 
divested himself of aU his property, and it is out of his power to 
satisfy the judgment creditor. He may consequently remain in 
prison for an indefinite period. His position in all respects ought 
to be that of an insolvent. (Hanson, C. J. — Would you argue 
that the moment a person executed a deed of assignment under the 
Act he is liable to be lodged in gaol at the suit of his assignee 1) 
The practice is to obtain a protection order. The Court wDl construe 
the enactments liberally in favour of the debtor, who has done 
all in his power for his creditors. 

Hanson, C. J. — The question here is whether under the 180th, 
182nd, and 183rd* clauses of the Insolvent Act, a power is vested 
in the Commissioner of Insolvency, or a duty cast upon him, to 
issue a warrant authorizing the release of the debtor. In this 
case proceedings having been taken against Mr. Tremaine, a 
judgment was obtained, and execution issued against his person, 
imder which he was arrested, and was confined in the Adelaide 
Gaol. The creditor, therefore, by his diligence, has acquired a,, 
certain right — ^the right of having the body of the debtor as 
security for the payment of his debt ; and imtil it is discharged in 
due course of law, neither the Commissioner nor this Court can 
interfere with that right unless power is expressly given by the 
Act. If, instead of executing a deed of assignment, the debtor had 
petitioned the Court, he would have been detained in custody, not 
at the suit of the execution creditor, but of the Official Assignee, 
on behalf of the whole body of creditors, and could only be released 
in the manner prescribed by the Act. Then the question is, 
whether there is anything in the clauses with regard to arrange- 
ment by deed which places an imprisoned insolvent debtor who 
executes a deed of assignment in a better position than the 
insolvent debtor who petitions the Court. It is quite clear that if 
that were the case, every such person would be entitled to 
immediate discharge jfrom custody at the suit of the execution 
creditor, without being in custody at the suit of anybody else. He 
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would be placed, by executing a deed of assignment, in a different 
and better position from what he would have been had he petitioned 
the Court, and it appears to me to require some precise expression 
of the intention of the Legislature to authorize me in holding that. 
I think the clauses are intended entirely to apply to a debtor who 
is sui juris y who is at large, not in prison ; and the language of the 
183rd clause, which provides the machinery for carrying into 
effect the provisions of the Act, appears to me to conj&rm that 
emphatically. The 182nd clause possibly contains language wide 
enough, if taken by itself, to support the contention of the debtor, 
because it says he shall be " free from arrest or imprisonment." 
But when we see what is the machinery for giving effect to that, it 
seems it applies only to imprisonment consequent upon a sub- 
sequent arrest ; because the words are, " such Court may at the 
instance of the said debtor, and upon his finding sufficient surety 
or sureties to enter into a recognizance to the Official Assignee 
in such siuns as the Court shall order, grant to the debtor 
an order protecting his person from all process." Here, how- 
ever, he is already in prison. The process has done its work. 
Then it goes on, " and if any such debtor shall be arrested or 
taken in execution thereafter" — that is, after the order — " whether 
. upon a judgment obtained before or after the execution of the 
deed by the debtor, the Court may by warrant order his immediate 
release," &c. Now the debtor here does not seek release from an 
arrest after protection has been granted, because he was arrested 
even before the deed was executed, but he seeks to alter his 
existing status at the time of executing the deed. This, however, 
does not appear to be contemplated by the Act. I am of opinion, 
therefore, the Court has no power to grant the order asked for ; 
and that opinion is confirmed by the form of the warrant 
which the Act gives. It shows that it is intended not to relieve 
him from imprisonment if he actually is imprisoned, but to 
protect him from being arrested and taken to prison. After 
very carefully considering the matter, with a desire, if I could, to 
free a person who has made over all his property for the benefit of 
his creditors, I am compelled to come to the conclusion that the 
Act does not apply to cases of this sort, and it must be taken 
that the Legislature did not intend imprisoned insolvent debtors 
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to obtain release except by petitioning the Court under the clauses 
with regard to adjudication of insolvents, [a] 

Case to he answered in the negative. 



[a] The words of the English Bank- 
"niptcyAct, 1861" (24 & 25 Vict. c. 
134) are as follows (s. 198) :— ** After 

* * notice of the filing and registration 
**of such deed has been given as 
** aforesaid, no execution, sequestra- 
**tion, or other process against the 
** debtor's property in respect of any 
**debt, and no process against his 
** person in respect of any debt other 
**than such process by writ or 
'* warrant as may be had against a 
** debtor about to depart out of 
** England, shall be available to any 
"creditor or claimant without leave 
** of the Court ;" and it is further 
provided that a certificate of the 
filing and registration of such deed 
** shall be available to the debtor for 
" all purposes as a protection in 

* * bankruptcy. ' ' Upon the construc- 
tion of that statute it has been 
decided that " detention" is part of 
the effect of "process," and that 
**if a defendant is detained in 
"custody, process is available." 
Barselman v. LanglandSy 3 H. & C. 
433,llJurist,N.S.45(Exch.). Marks 
V. Hall, 2 L. K , Q. B. 31, 36 L. J. , N. S. 
Q. B. 40. Our Act does not state that 
on the execution of the deed process 
shall no longer be " available," but 
that ** on production of the order for 
"his protection from arrest" the 
debtor shall be "free from arrest or 
"imprisonment." The effect of the 
latter words occurring in the 182nd 
section of our Act is — as remarked 
by his Honor the Chief Justice — con- 
siderably modified by the language 
of the subsequent section. It will 
be observed that considerable am- 
biguity arises from the language 
made use of. Section 182 provides 
that on production of an order for 
"protection from arrtsl,^'^ which is 
the literal form of the order as given 



in the schedule of the Act, the 
debtor shall be free "from arrest or 
imprisonment;" and section 183 re- 
fers to the order in question as one 
protecting the person of the debtor 
"from all process for such a period 
" as the Court shall think fit." It 
might therefore be argued that the 
statute contemplated giving to the 
order a larger effect than its terms 
import when construed Hterally. 
The casps above quoted were decided 
on appUcation made to the respective 
Courts out of which the detaining 
process had issued, and the debtors 
were, in each c^uae, ordered to be 
discharged from custody. There is, 
however, a subsequent case (re /. W. 
Perkins, reported in the Law TiTneSf 
21st September, 1867, p. 362), where 
Mr. Commissioner Holrovd acted 
upon an opinion expressed by Mr. 
Justice WiLLES, that the Court of 
Bankruptcy was the proper tribunal 
to apply to, and accordingly ordered 
a debtor to be discharged from cus- 
tody who had, after arrest, executed 
and duly registered a deed under the 
Bankruptcy Act, 1861. It may also 
be mentioned that there is a prior 
decision of Mr. Commissioner Goul- 
BURN (ex parte Johnson re Johnson, 
10 L.T.N.S. 848), that the words of 
the 198th section of the English 
Bankruptcy Act (above quoted) 
apply only to protection against 
caption and not to protection against 
detention. This decision must, how- 
ever, now be considered as overruled 
by the subsequent cases in the 
Queen's Bench and Exchequer ; but 
the reasons given by the learned 
Commissioner for his judgment are 
most forcibly put, and are mainly 
those advanced by His Honor the 
Chief Justice in the case reported in 
the text. 
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The Primary Judge.] 

2 December; 1867. 
PRACTICE. Vacation. 



[Equity. 



His Honor this day addressed the Attorney -General and several 
members of the Bar, relative to the vacation which appeared to be 
contemplated by the Equity Act, 1866, Cap. XXXIL, Part 3, 
Rule 9: — "Except during the period between the first day of 
" December and the fourth day of February, one of the Judges 
"will sit in Chambers daily (public holidays and Saturdays ex- 
" cepted), and the Primary Judge will sit once in each week, unless 
" otherwise engaged in public business." 

After some discussion had taken place. His Honor stated that 
nothing but purely formal or pressing matters would be taken 
between the dates mentioned in the rule. 



On the following day, in Chambers, a summons was brought 
before His Honor in the case of the National Bank v. Cherry, and 
His Honor then stated that between the 1st December and 4th 
February no sittings in Court or Chambers for dispatch of ordinary 
business would be held, although he would be accessible for hearing 
applications for extraordinary relief, such as injunctions, [a] 



[a] On this point it will be neces- 
sary to consider the effect of **The 
Supreme Court Act, 1867 " (No. 8 of 
1867), which became law on the 19th 
December, 1867. Section 24 is as 
follows: — "Every rule, decree, cr- 
uder, pleading, petition, matter, 
**writ, execution, proceeding, act, 
"business, or thing, to be made, 
"entered, instituted, filed, given, 
"issued, taken, transacted, done, 
"or performed in or by the said 
"Court at any time after the com- 
"mencement of this Act, shall or 
**may be made, taken, transacted, 
"done, or performed on any day not 
"being Sunday, Good Friday, or 
"Christmas Day, whether such day 
"shall be in term time or vaca- 
"tion; and every such rule, de- 



*cree, order, pleading, petition, 

* matter, writ, execution, proceed- 
'ing, act, business, or thiug as 

* aforesaid, which shaU be so 
'made, entered, intituled, filed, 
*■ given, issued, taken, transacted, 

* done, or performed in vacation, or 

* in any day in term time or vaca- 

* tion, and which according to any 
'present law or any practice or 
'usage of the said Court can or 
'ought only to be made, entered, 
'intituled, filed, given, issued, 
'taken, transacted, done, or per- 
' formed in term time, or as in term 
' time, or as on any or some parti- 
'cular day or days in term time, 

* shall be of the like vaUdity, force, 
' and effect as if the day upon which 
' the same shall or may be so made. 
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** entered, intituled, (sic) filed, given, 
** issued, taken, transacted, done, or 
"performed, was actually a day in 
" term time and not in vacation, and 
** the day or one of the days in term 
**time required by any such law, 
** practice, or usage as aforesaid." 
By the interpretation clause (sec. 



2) " * the said Court' shall mean the 
** Supreme Court of the province of 
** South Australia, including all the 
"branches of its jurisdiction except 
"criminal, as now established, and 
"any jurisdiction which may here- 
" after be conferred upon it." 



Hanson, C. J. and Gwynne, J.] [Common Law. 

4 October, 1867. 

National Bank op Australasia v. Mullen. • 

PRESUMPTION. — Misdirection — Practice as to granting rule nisi 
where Court divided in opinion. 

Defendant accompanied N. to the agent of t?ie plaintiffs (who were a 
Banking Company having a branch at Kapunda) in order to 
negotiate for an advance to N. of £500. The advance was made 
upon a bill drawn by one O^B.y accepted by K. and endorsed by 
the defendant. The money was drawn out by cheques^ signed by , 
the defendant^ the words "-^.'« estate^^ or ^^ N.^s account" being 
appended to his signature. In an action for money paid to the 
use of defendant the Jury were directed that the evidence of the 
cheques and the bill of exchange raised an inference that the 
cheques were paid out of moneys standing to the credit of the 
defendant, and that the proceeds of the bill had been applied to his 
benefit as last endorser. Held no misdirection. 

Where it appeared there was a will in exi'itence, but no evidence was 
given of its contents, the Jury were directed with reference to a point 
having a collateral bearing upon the issue, that the. legal presump- 
tion would be that the land of tlie testator had descended to his heir- 
at-law. Held no misdirection. 

The Court being equally divided in opinion, refused a rule nisi for 
new trial on the ground of verdict being against the weight of 
evidence where the Judge who tried t?ie cause was satisfied with the 
verdict. 

Wearing, J., declined to take part in the decision of this case, on 
the ground that he had some interest in the Bank, [a] 



[a] There can be no doubt of the 
importance of adhering to the maxim, 
*^ Nem/> debet esse judex in propria 
causa ;" but its strict enforcement is 



producing some inconvenience in the 
colony, where a third Judge was 
appointed mainly for the purpose 
of meeting the case of the two 
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This case had already been tried three times ; on the first occasion 
the verdict was for the defendant, and on the two subsequent 
trials for the plaintiffs. The facts sufficiently appear from the 
arguments and judgment. The last trial took place before His 
Honor the Chief Justice, at the September sittings, and 

TFay now, on behalf of the defendant, moved for a rule calling 
upon the plaintiffs to show cause why a new trial should not be 
had between the parties, on the grounds that the verdict was 
against evidence and against the weight pf evidence, and of mis- 
direction by the learned Judge. The action was for money lent 
and paid to the use of the defendant. The question was, to whom 
was the credit given — to Mr. Mullen, the defendant, or to a Mrs. 
Nilanl The evidence adduced in support of the plaintiffs' case 
consisted of cheques signed by the defendant in a particular 
manner, not his ordinary mode of signature, on which the money 
had been paid out, and a conversation in which Mr. Young, the 
Manager of the Bank in Adelaide, stated that the defendant 
admitted his liability in respect of the amount due, by saying he 
. would pay it in a day or two. The defendant was called in reply, 
and in his evidence stated that the account was opened in the first 



Judges differing in opinion, a result 
which at the time of the appoint- 
ment was far from uncommon, and 
is not now of very rare occurrence. 
The course adopted by Mr. Justice 
Wearing in this case was followed 
by Mr. Justice Gwynne in that of 
** Lloyd V. District Council of 
Encounter Bay*^ (post) on the 
ground that he was a ratepayer of 
the district. There appears to be 
in the more recent cases a tendency 
to relax the strict rule. In Wildes 
V. Bussdl {12 Jurist, N.S., 645), it 
was held that the fact of certain 
Justices being liable for costs which 
they had ordered a clerk of the peace 
to pay out of county funds, did not 
disquahfy them from sitting as 
Judges at the court of quarter ses- 
sions in respect of proceedings taken 
against the clerk for refusal to obey 
such order, and which proceedings 



resulted in his dismissal from office. 
In Beff. V. Band (1, L. R., Q.B. 230), 
where justices were trustees, and held 
certain bonds on behalf of their Cestui 
qui trusts, the value of which might 
be affected by their decision, it was 
held that they were not disqualified 
from acting. In Hook v. Great Wes- 
tern Bailway Company (Solicitors* 
Journal, September28, 1867, p. 1056), 
Malins V.C, on an objection taken 
that he was a shareholder in defen- 
dant's company, said the late Lord 
Justice Knight Bruce, when Vice- 
ChanceUor, though he was personally 
interested, had with the consent of 
both parties heard a case s^ Judge ; 
and as he (Malins V.C.) was sitting 
in the vacation, when it was not 
competent to the plaintiff to apply 
elsewhere, he considered the well- 
established principle did not apply. 
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instance by the proceeds of a bill for £500 accepted by Mrs. 
Nilan, of which he was the last endorser, and that she being a 
markswoman it was agreed that he should sign cheques for her to 
draw the money, and that these cheques should be distinguished 
from those drawn on his private account by the words " Nilan's 
estate." Subsequently a second advance was negotiated, but no 
biU given, the only security taken by Mr. Naime (the Manager of 
the Branch Bank at Kapunda) being certain deeds deposited by 
Mr. Nilan (deceased), and which were to be assumed, according to 
the defendant's contention, to belong to Mrs. Nilan under the will 
of her husband. The admission alleged to have been made by the 
defendant not being in writing was an admission capable of explana- 
tion, and it was shown by the evidence of the defendant uncon- 
tradicted (while it might have been contradicted if untrue, by Mr. 
Naime, who was present in Court at the trial), that the money was 
lent to Mrs. Nilan, and that Mr. Naime had expressly told the 
defendant that in signing the cheques he would not render himself 
liable. If the evidence of a witness were uncontradicted, the jury 
were bound to believe it — 

Davis V. Hardy, 6 B. & C, 225, 

and therefore the verdict was against the weight of evidence. The 
misdirection was, that the learned Judge told the jury that until 
the will of Mr. Nilan was proved, the presumption would be that 
Mrs. Nilan had no interest in the land, and that the presumption 
would be that when the bill was given for £500 the money was 
placed to the credit of the defendant as last endorser. It is 
submitted that no presumption such as that stated would arise 
from the existence of the will. In respect to the second misdirec- 
tion, there was nothing from which it could be presumed that the 
money was placed to the credit of the defendant. He quoted 

Pemell v. Aston, 14 M. & W., 415, 

to show that for misdirection there ought to be a new trial, unless 
it was clear that the jury were not misled by the misdirection, 
or that it was afterwards explained away. 

Hanson, C. J., said he was of opinion the verdict was right ; and 
as he differed from his learned colleague Mr. Justice Gwynne, 
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who thought there should be a new trial, and as Mr. Justice 
Wearing declined to take part in the decision, there would be no 
rule. 

Way stated that the defendant would appeal to the Privy 
Council on the refusal to grant a rule, and asked that the Court 
would withhold formal judgment and give their reasons in writing, so 
as to enable the defendant to appeal. This had been the practice 
in previous cases of appeal to the Privy Council. 

The matter then stood over for that purpose ; and 

On 11th March, 1868— 

GwYNNB, J., read his judgment as under : — This was an action 
to recover £730 for money lent and money paid by the plaintiffs 
for the use of the defendant — ^plea, never indebted. On the trial 
it appeared that the National Bank of Australasia (the plaintiffs) 
carried on the business of bankers in South Australia ; that Mr. E. 
M. Young, living in Adelaide, was the General Manager ; that 
there was a branch establishment of the Bank at Kapunda ; and 
that at the time of the transactions after mentioned, a Mr. Naime 
was the plaintiffs' Manager at that branch. It further appeared 
that an account had been opened at the Kapunda Branch ; that 
such account had been operated upon from time to time by means 
of cheques signed " Jno. Mullen, Nilan's estate," in the handwriting 
of defendant. It was also proved by Mr. Young that about the 
18th September, 1866, he had an interview with the defendant 
upon the state of the account, which at that time was overdrawn 
^0 the extent of some £730 ; that the defendant asked for time, 
and promised payment in a few days, and begged Mr. Young not 
to issue a writ against him for the amount. It is impossible to say 
that the above facts do not show a. primd facte case on behalf of the 
plaintiffs ; but the defence, which entirely depended upon the 
evidence of the defendant himself, was an unusual one. It was 
that there had been a special agreement between him (the defendant) 
and Mr. Naime, that although he should sign the cheques and draw 
the money out, yet that he should incur no personal responsibility 
whatever to the Bank. The defendant in his evidence refers to 
two interviews which he, in company with Mrs. Nilan, had with 
Mr. Naime. The first was in respect of an advance of £500. 
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As to this he says : — " Her (Mrs. Nilan's) deeds were at the Bank. 
" I went there with her to see Mr. Naime. She asked Mr. Nairne 
^' if she could have about £500. Mr. Naime said * Yes.* Mrs. 
" Nilan could not write her name. Mr. Naime said the objection 
"he had to her making her mark was, &c. He asked her, I 
" believe, who she could depend upon to draw her cheques, and she 
" mentioned my name. Mr. Naime said that would do, and then 
"he told me to write cheques for her, and sign 'Nilan's estate* or 
" 'Nilan's account.' That was to keep it distinct from my own 
" account. Asked if I would be in any manner responsible, or if 
" the account would clash with my own accoimt. Mr. Naime said 
" it would not ; * the money is placed to her account, here are the 
" ' deeds,' putting his hand upon them. He said the way he pro- 
" posed making the loan, was by a bill for £500. That is the bill 
"produced, dated 30th September, 1865." The bill was drawn by 
a Mr. O'Brien upon and accept^ by Mrs. Nilan, and was endorsed 
by O'Brien and the, defendant. Then he goes on — " I was present 
"at the second interview she (Mrs. Nilan) had with Mr. Naime. 
" She said she wanted money enough to pay for two sections of 
"land her son was going to sell, and asked Mr. Nairne if she could 
" have it. He said he would let her know in a few days ; he was 
" going to town. Went to the Bank again, and asked Mr. Naime 
" if he had got the answer from town. He said, * Yes ; she can go 
" and buy the land at any time, and I will find the money for it.' 
" The cheques were to be drawn in the same way." The defendant 
contradicted Mr. Young on that part of his evidence, in which he 
stated that on the interview with the defendant in September the 
defendant promised to pay the debt (£730) in a few days, and as 
to the threatening to issue a writ. The leamed Judge summed 
up, telling the Jury generally that the main question was — to whom 
did the Bank give credit 1 And that, subordinate to the question 
of credit was that of credibility, whether they believed Mr. Young 
confirmed by the real evidence in the case, or the defendant. The 
jury found for the plaintiffs, £730 damages. Mr, Way sub- 
sequently (on 4:th October last) moved this Court for a rule nisi 
for a new trial, on the groimds that the verdict was against 
evidence, and against the weight of evidence, and of misdirection 
of the leamed Judge. On the point of the verdict being against 
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evidence, Mr, Way argued that the eyidence of the defendant was 
uncontradicted and open to no objection, and therefore that the 
jury were bound to believe him. And he cited Davu v. Hardy ^ 
6 B. & C, 225, in support of his position. That case established 
this proposition — That, '' if there is nothing in the demeanour of 
'^ a witness, or in the story he tells, to impeach his credit, and he 
'^ is not contradicted by testimony on the other side, it is not a 
case for a jury to deliberate upon.'' In other words, as I under- 
stand the case, they are bound to believe him. In the present 
case, however, although the defendant is not contradicted in that 
part of his evidence relating to this agreement with Mr. Naime, 
that he should incur no personal responsibility by reason of his 
signing the cheques, yet there is a contradiction between his 
evidence and Mr. Young's, as to what took place at the interview 
in September. And it appears to me the jury were at liberty to 
believe Mr. Young's account and to discredit the defendant's, and 
consequently to disbelieve the defendant altogether. Then, as to 
the alleged misdirection of the Chief Justice, I have had the 
opportimity of reading from the judgment which my learned col- 
league will presently read what his dictum really was, and 
I am bound to say that in my opinion the questions raised 
by the issues were substantially and fairly put to the jury, and 
I find no fault with the direction upon the two points raised by 
Mr, Way, And I may observe those points were not immediately 
in issue, but collateral, and that a new trial will never be granted 
in such cases, unless the Court are satisfied that injustice has been 
done by the misdirection. See Black v. Jones, 6 Ex., 213, and 
other cases collected in 2 Archbold's Practice, p. 1425. In the case 
of Pennell v. AstoUy 14 M. & W., 417, cited by Mr, Way, the 
learned Judge (Baron Platt) directed the jury (in an action for 
money had and received to the use of the plaintiffs as assignees of 
a bankruptcy) that if the money was in the hands of the defendants 
at the time of the bankruptcy, it would become money received to 
the use of the assignees. That, no doubt, was a clear misdirection, 
for which a bill of exceptions would have lain, and a new trial was 
a matter of right. Not so in the present case. Then, as to the 
remaining point, that the verdict was against the weight of 
evidence, it appears from the evidence that the first advance of 
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£500 was recovered from Mrs. Nilan, and therefore forms no part 
of the moneys, the subject of this action ; and it is necessary to 
refer to the £500 transaction only as affording a measure or 
criterion of the defendant's liability in the second transaction. The 
£500 was advanced by the Bank as the proceeds of a bill, of 
exchange on which the defendant was the last endorser. Having 
endorsed that bill, of course no evidence of a verbal contem- 
poraneous agreement with the Bank that he should not be per- 
sonally liable upon it could be received ; for, as observed by Lord- 
Ellenborough {Hoare v. Graham, 3 Camp. 57) — "What is to 
" become of bills of exchange and promissory notes if they may be 
" cut down by a secret agreement that they shall not be put in 
" suit 1 The parol condition is quite inconsistent with the written 
"instrument.** To ask whether the defendant would have been 
liable for the £500 if he had not endorsed the bill, would be to raise 
precisely the same question as presents itself in the present action, 
except, most likely, Mr. Young's evidence would not have been 
given. If so, I think the verdict must have been for the defendant. 
However, the defendant says in his evidence that Mr. Naime, on 
the second interview, agreed to advance Mrs. Nilan money to 
purchase land; it was arranged that " the cheques were to be drawn 
in the same way" — that is, as I understand it, were to be signed, 
" John Mullen, Nilan's Estate," in order to save the Bank from the 
risk and inconvenience of dealing with a markswoman, and not 
exposing the defendant to any personal liability. And it is to be 
observed that no bill of exchange was taken on the second transac- 
tion, which of itself is, to my mind, a strong presumption in favour 
of the defendant's account of the affair. There appears to me 
another strong presumption in favour of the truth of defendant's 
evidence, arising from the fact that the plaintiffs might have called 
their agent and manager, Mr. Naime, in contradiction, and their 
omitting to do so. They couldn't say they were taken by surprise, 
for this was the third trial, and in all of them the same defence was 
relied on. As I have already observed, but for Mr. Young's 
evidence the defendant was, in my opinion, entitled to a verdict ; 
and I cannot say that Mr. Young's evidence is specific or satis- 
factory. On the whole, therefore, although I don't think that a 
rule should go on the other points, I am strongly of opinion that it 

i2 
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should on the one that the verdict was against the weight of 
evidence; but as my learned colleague Mr. Justice Wearing 
abstains from taking any part in the discussion, and the Chief 
Justice entertains the opinion that no rule should go, the motion 
drops. 

Hanson, C. J., read his judgment, as follows : — In this case a 
rule to show cause why a new trial should not be granted has been 
moved for, on the ground that the verdict was against evidence and 
against the weight of evidence, and of misdirection. My learned 
colleague, Mr. Justice Weabing, being interested in some shares in 
the Bank, refrains altogether from taking a part in the proceedings, so 
that the decision rests entirely with my learned colleague, Mr. Justice 
GwYNNE, and myself. • Under these circumstances, if Mr. Justice 
GwTNNE were of opinion that there had been any misdirection in 
matter of law, or against evidence, I should have felt it my duty 
to concur in granting the rule, in order that the question might be 
freely argued. I understand, however, that he agrees in the 
correctness of my ruling on the points raised. The only ground 
upon which the rule would be granted would therefore be, that the 
verdict was against the weight of evidence ; and upon this, after a 
careful reconsideration of the evidence, and after having heard the 
arguments of Mr, Way in support of his motion for the rule, I feel 
so decided an opinion that I conceive no grounds whatever exist for 
allowing a rule to go. This was an action by the plaintiffs to 
recover a siun of £730 from the defendant. The declaration was 
for money payable from the defendant to the plaintiffs, for money 
lent to him, and for money paid to his use, to which he pleaded the 
general issue, never indebted. At the trial at the last Civil Sittings, 
before myself and a Special Jury, the plaintiffs gave evidence of 
payments made to the order of the defendant, by producing 
cheques to the amount of £1,315 Is. 5d., drawn upon the Bank by 
him; and they called Mr. Young, their General Manager, who 
proved an alleged admission by the defendant that a simi of £730 
or £760 was due by him in respect of those cheques, and a promise 
to pay that amount. The defendant did not deny that the plain- 
tiffs had paid money on those cheques, or that the sum of £730 
was due in respect of them ; but he alleged that the money had 
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been lent to Mrs. NiJan, and had been drawn out of the Bank by 
him solely as her agent and on her behalf. The admitted facts of 
the case appeared to be that a Mr. Thomas Nilan had deposited 
some deeds at the plaintiflfs' Bank at Kapunda, and had died, 
leaving a widow, Mary Nilan, and a son, and having made a will, 
of the contents of which there was no evidence, and which did not 
appear to have been proved ; that after his death a bill for £500 
was drawn by one O'Brien upon and accepted by Mary Nilan, and 
was then endorsed — first by O'Brien, and afterwards by the defen- 
dant, and then handed to Mr. Naime, the Branch Manager for the 
plaintiffs ; that the first cheques drawn by the defendant were 
dated the same day as this bill, and were signed "J. Mullen, 
Nilan's Estate;" that the defendant continued to draw cheques 
signed in the same form (excepting that in one or two instances 
they were signed " J. Mullen, Nilan's accoimt "), which cheques 
were duly honoured by the plaintiffs until the sum drawn out 
amounted to the £1,315 Is. 5d., and the simi of £500 and 
interest — ^the amount of the bill — ^had been recovered by the 
plaintiffs in an action against Mrs. Nilan, as acceptor. It was not 
denied that these facts showed a primd facie liability of the defen- 
dant, but he deposed that at the meeting at which the bill of 
exchange had been drawn Mr. Naime, the Manager of the plaintiff's 
branch at Kapunda, had stated that Mrs. Nilan wanted money to 
pay her bills ; that she could not write, and he should not like to 
take her mark, her son might forge it, and she would not like to 
prosecute, and had asked if there was any one she could rely upon ; 
that she had then mentioned his (the defendant's) name ; that Mr. 
Naime said that would do ; and that he (the defendant), on asking 
if he should incur any risk, was told by Mr. Naime that he would 
not, as the deeds were sufficient security (the deeds referred to 
being the deeds that had been deposited by the late Thomas Nilan 
with the Bank in his lifetime) ; and that Mr. Naime had also said 
that the best way was to make a bill for the £500, in consequence 
of which suggestion the bill before referred to was drawn. The 
defendant also stated that at a later time he had accompanied Mrs. 
Nilan to the Bank, where she applied to Mr. Naime to lend her a 
further sum of £700 to enable her to purchase some land ; that 
Mr. Naime did not agree at first, as he said he must refer it to 
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town, but that he afterwarda said he had got the money, and she 
might buy the land ; and that it was then arranged that cheques 
should continue to be drawn in the same manner as before. The 
defendant also stated that on one occasion he was ill, and that Mr. 
Naime had then brought him some cheques which he was told 
were for payments to Mr. White on account of the land, and which 
he accordingly signed m blank, and that afterwards Mr. Naime had 
told him that he had paid the money to Mr. White and had got 
the deeds. Upon reference to the cheques themselves, however, it 
appeared that only one cheque had been filled up by Mr. Naime in 
favour of White, and that was for £79 rent ; and that the only 
cheque which the defendant could refer to as being paid for land 
was a cheque for £460 filled up by himself in the names of 
Huggins & Benham. The defendant also gave in evidence a 
letter written to Mr. Naime by Mr. Young, the General Manager 
of the plaintiffs, from which and the copy answer endorsed, both 
of which were read by consent, it appeared that Mr. Naime had 
been dismissed by the plaintiffs. The letter was read for the 
purpose of inducing the jury to disbelieve Mr. Young's testimony 
as to the defendant's admission of the debt, on the groimd that it 
showed an attempt unduly to influence Mr. Naime to give evidence 
on behalf of the plaintiffs in the matter. And the defendant 
denied that he had ever made the admission deposed to by Mr. 
Young. From the manner in which the case had been presented 
to the jury on the part of the defendant, and there having already 
been two trials, I felt it my duty to go through the evidence some- 
what minutely. I directed the jury that the cheques were 
evidence that money had been paid by the plaintiffs to the order of 
the defendant, but did not of themselves furnish any evidence of a 
debt due from him, as the legal presumption would be that they had 
been paid by the plaintiffs out of money of the defendant standing 
to his credit on the account referred to in the signature ; that this 
presumption, if it needed strengthening, would be strengthened by 
the circumstance that the defendant was the last endorser of the bill 
which had been accepted by Mrs. Nilan before any of the cheques 
were drawn, since that would raise an inference that he had handed 
over the bill to the Bank ; that from this they might infer that the 
money paid upon these cheques was paid for the use of the defendant 
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or on his account ; and this, coupled with the admission of the de- 
fendant, if they believed it, would primdfade entitle the plaintiffs 
to a verdict : but that it was liable to be rebutted by other evidence. 
I then told them that the question was one of credibility. Did 
they believe that the defendant had given an accurate account of 
the transaction % I pointed out that the cheques signed by the 
defendant, instead of confirming his statement that the basis of the 
transaction was a personal loan to Mrs. Nilan, appeared to lead to a 
contrary conclusion, since they were not signed on account of Mary 
Nilan, but, with one or two trifling exceptions, " Nilan's Estate," 
and would therefore primd facie rebut the inference of a loan to 
her individually ; that there being no evidence of the contents of 
the will, there could be no presumption that the land to which they 
referred had been bequeathed to Mrs. Nilan, and therefore (as had been 
contended for by defendant's coimsel) that the loan had been made 
to her upon its security, but the legal presumption would remain 
that the land had descended to the heir ; that the manner in which the 
cheques were drawn was also apparently inconsistent with the 
statement of the defendant that there had been two separate loans 
— one of £500 for the payment of debts, and one of ^£700 for the 
purchase of land — as they were drawn at brief intervals, without 
any apparent break from the first to the last, principally for small 
sums ; that the statement of the defendant that he had signed 
cheques in blank in payment to Mr. White for the purchase of the 
land which he had given to Mr. Naime was obviously incorrect, 
since the only cheque that could be referred to that purchase was a 
cheque filled up by the defendant himself, and drawn in favour, 
not of Mr. White, but of Messrs. Huggins & Benham and that, 
this would also throw doubt upon the defendant's statement that 
Mr. Nairne had told him that he had paid the money to Mr. 
White, and had got the deeds ; and I pointed out that the state- 
ment of the defendant, though capable of corroboration by three 
persons as to the alleged original, and by two as to the alleged 
second loan, rested entirely upon his own evidence. With regard 
to the ai-gument addressed to the jury by defendant's counsel, that 
the plaintiffs ought to have called Mr. Naime to contradict the 
statements of the defendant, I said that they could judge whether 
the answer of the plaintiffs' counsel was sufficient when he argued 
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that Mr. Naime, who had been dismissed by the plaintiffs, was 
present in Court obviously as a friend of the defendant, and had 
furnished the defendant with evidence that had been employed in 
order to impeach the credit due to his former superior ; and that it 
certainly did not appear to me that they were bound to believe the 
evidence of the defendant if — ^looking at all the circumstances — 
they thought it imworthy of credit, because Mr. Naime had not 
been called to contradict him. I then stated that the question was 
entirely for them ; that if they relied upon the inference arising 
from the form of the cheques and the evidence of Mr. Young, they 
would be justified in finding for the plaintiffs ; but if, looking at all 
the circumstances to which I had directed their attention, and of 
the effect of which they were to judge, they believed the evidence 
of the defendant that the transaction was a loan to Mrs. Nilan, 
and that he was the mere instrument to draw the money out, they 
would find for the defendant. The jury upon this, after a very 
short deliberation, returned a verdict for the plaintiffs. The alleged 
improper directions were that I told the jmy the inference arising 
from the cheques themselves, that they had been paid by the 
plaintiffs out of money standing to the credit oi the defendant, 
was strengthened by the circiunstance that he was the last 
endorsee on the bill, which was stated to have been the basis of 
the first loan, and therefore presumably handed it to the plaintiffs ; 
and that there being no evidence as to the contents of the will, the 
presumption would be that the lands of the deceased had descended 
to his son as heir-at-law ; and upon these points I do not deem it 
necessary to say anything, excepting that I see no reason for 
changing the opinion I have expressed. I will only add that the 
jury had an opportunity of seeing Mr. Mullen, the defendant, and 
of hearing the manner in which he gave his evidence, and that I 
am entirely satisfied with the verdict. Under these circumstances, 
therefore, though I regret to differ with my learned colleague, there 
will be no rule. 

Eule refu8ed,\b'\ 

[6] On the 20th March, 1868, Way, C. Cases, 419; Mullick v. Radakmen, 

on behalf of the defendant, moved 9 Moo. P. C. C, 46. The Court 

for and obtained leave to appeal from made terms that security should be 

the decision of the Court refusing given to the satisfaction of the 

this rule, to the Privy CoundL He Master for the amount of debt and 

quoted Tronaon v>. Denty 8 Moo., P. costs, pending the appeal. 
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Hanson, C.J., and Wearing, J.] [Common Law. 

3 October, 1867, 31 Mabch and 1 April, 1868. 

Lloyd v. District Council op Encounter Bay. 

CORPORATION,— LiaUlity of for Torlr-PUading—New assignment 
■ of excess. 

A corporation performing a public duty with public funds is liable in 
tort for the negligence or malfeasance of its servants authorized to 
act in the particular matter. 

Semble. — To a plea of justification it is necessary that the plaintiff 
should reply and new assign any excess relied upon, although such 
excess appears charged in the declaration as part of the original 
trespass. 

This was an action tried before His Honor the Chief Justice, at the 
sittings in September, 1867, and which had been removed by 
certiorari from the Local Court of Port Elliot. 

Declaration stated that the defendant on the 14th day of 
December, 1866, at Inman Valley, in the said province, unlawfully 
seized and took the plaintiflF's sheep and kept them for a long time, 
and improperly chased and drove about the said sheep, whereby 
certain of the said sheep died or were lost, and others of the said 
sheep were injured and damaged, and the value of the said sheep 
to the plaintiff was diminished ; and plaintiff claimed <£100. 

Pleas were — ^the general issue, and a special plea that at the time 
of the alleged trespasses the said sheep were unlawfully depasturing 
on the waste lands of the Crown, within the district of Encounter 
Bay, whereupon the ranger of the defendants, duly appointed in 
that behalf, without doing unnecessary damage, seized and took 
the said sheep, on the said waste lands, with the intention of 
impounding the same in the public pound nearest the place where 
they were so seized and taken, but whilst in the act of driving the 
said sheep in a proper and reasonable maimer to the said pound, 
as the said ranger lawfully might do, the same were unlawfully 
rescued by the plaintiff, and the defendants say that the above 
were the said alleged trespasses. 

The plaintiff replied, taking issue on defendants* pleas. 
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At the trial the acts complained of were proved to have been done 
by the defendants' ranger in endeavonring to impound plaintiff's 
sheep from the waste lands of the district, and evidence was 
tendered of a conversation between the Chairman of the District 
Council and the plaintiff, subsequent to the alleged trespasses, in 
which the former admitted that the ranger had acted under 
authority from the defendants. To this Stow, Q-C, on the part 
of the defendants, objected, but His Honor overruled the objection. 
Counsel for the defendants also contended that under the pleadings, 
as they then stood, defendants had shown a justification for the 
original trespass — ^the seizure of the sheep — and therefore they were 
entitled to a verdict, as any excess of damages arising out of 
improper conduct subsequently, should have been new assigned. 

His Honor left the case to the jury, telling them that the 
evidence showed that "the plaintiff's sheep were unlawfully 
'^ depasturing, and that the defendants were therefore justified in 
"seizing. The question for them to decide was whether the 
"defendants had done anything in seizure beyond what was 
" reasonable and justifiable, so as to entitle the plaintiff to damages 
" for their excessive or wrongful act." 

The jury found a verdict for the plaintiff, damages £75. 

On the 3rd October, 1867, Stow, Q.C., obtained a rule calling 
upon the plaintiff to show cause why the verdict should not be set 
aside, and a new trial granted between the parties on the ground 
of misreception of evidence, and misdirection ; " the Judge 
" having directed that the defendants were liable for the act of the 
"ranger in seizing sheep without the express authority of the 
"defendants. 2nd. That with express authority the defendants 
" would be liable for the ranger's act. 3rd. That the declarations 
"and admissions of the Chairman of the District Council (the 
" defendants) made without any authority of the defendants, were 
" evidence that the defendants had authorized the ranger. 4th. 
" That the defendants were liable for the excess in the taking and 
" driving. 5th. That the jury could find against the defendants 
"for the excess, which had not been replied in answer to the 
"defendants' plea of justification." The following cases were 
quoted in support of the rule : — 
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Taf/hr v. Cole^ 1 Smith's Leading Cases, 5th Ed., Ill 
Woods V. Durrani, 16 M. & W., 149, 

The rule coming on to be argued on March 31st, 1868. 

GwYNNE, J., who was present, declined to take any part in the 
decision, as he said he was the owner of property within the District of 
Encounter Bay, and should the defendants be held liable, he would 
be called upon to pay rates for the purpose of defraying the 
amoimt of their liability. He considered, therefore, that he was a 
person interested, and could not act judicially ; and this, notwith- 
standing counsel for the plaintiff and the defendants both expressed 
a desire to have His Honor's decision. 

Way fWigley with him) now showed cause, — It is clearly 
established that a Corporation is liable for torts committed by its 
authorized agent, even though the funds in its hands belong to the 
public, and the tort is occasioned by the negligence or malfeasance 
of its agent — 

Mersey Dock Trustees v. Oibhsy 1 L.R., E. & I. Appeals 93 
Smith V. Birmingham Gas Company , 1 A. & E. 526 
Green v. London Omnibus Company, 29 L.J., C.B. 13 
Scott V. Mayor of Manchester, 1 H. & N., 59, 2 Id. 504. 

Then the admission made by the ranger, and subsequently by the 
Chairman of the defendants, is receivable to show the authority 
under which the ranger acted. The evidence was rightly received — 

Peyton v. ^S'^. Thomas's Hospital, 3 C. & P., 363 
Regina v. Basingstoke, 14 Q.B., 611. 

And the cases in Taylor on Evidence. This act was done for the 
defendants' benefit to enforce their by-laws, and the evidence showed 
they had adopted it by laying informations against the plaintiff for 
rescuing the sheep from the ranger — 

Eastern Counties Railway v. Broom, 6 Exch., 314. 

As to the point of pleading — under the present system of pleading, 
whatever may have been the case formerly, there is no necessity 
to new assign the excess in this case. The declaration charges all 
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that plaintiff proved upon the trial; the defence is not limited to a 
justification of the original 'seizure, but it purported to cover the 
whole of the grievances charged in the declaration. Where those 
grievances are matter of aggravation merely, any justification 
would be taken as going to the whole cause of action, but here the 
excess is charged in the declaration, and defendants, though they 
purport to answer it by their plea, failed to do so hj their 
evidence. Where the declaration shows a clear excess, there is no 
necessity to new assign — 

Bush V. Parker, 1 Bing. N. C, 72 

Lynn v. Comer, 2 F. & F., 244 

Eastern Counties Railways v. Dorling, 5 C. B. N. S., 

821., 28. L. J., 202 
Dean v. Taylor, 11 Exch. 68 
Phillips V. Howgate, 5 B. & A., 220 
Noden v. Johnson, 16 Q.B., 218., 20 L.J., 95 
Glover V. Dixon, 9 Exch. 159, 23 L.J., 12. 

Should the Court be against the plaintiff on the question of 
pleading, the objection is amendable, and no good can result from a 
new trial; as both parties knew what case they had to meet, and 
the whole of the evidence was produced on both sides. 

A point was also taken as to the alleged invalidity of the by-laws. 

On the following day (April 1) , 

Stou), Q. C, replied. If the .byrlaws are invalid, the point as to 
the alleged express authority becomes most important, as the 
Council could not be liable for an act which ah initio was totally 
illegal imless " express authority" were proved. He quoted 

Poulton V. London and South Western Railway Company, 
2 L.R., Q.B., 534, 

and distinguished the case of Mersey Dock Trustees v. Gihhs 
quoted on the other side. The admissions of the Chairman of the 
District Council would not be evidence to charge the defendants 
unless made in his official capacity, and as the representative of the 
Council. Out of the Council he is iu no different position to that 
<rf any ratepayer — 
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Rex V. Adderhury, East, 5 Q.B., 187 
Rex V. Hardwick^ 1 1 East, 585 [a] 
Mayor of London v. Lonff, 1 Camp, 22 
Grant on Corporations, 315 

(Hanson, C. J. — This point is only material if we have any 
doubt as to the authority of the ranger, as shown by the other 
evidence. At present we have no such doubt.) 

There can be no doubt that the plaintiffs should have replied, 
new assigning the excess. 

Cur. adv, vulL 

On 25 May, 1868— 

Hanson, C. J., delivered the judgment of the Court, as follows: — 
This was an action of trespass for seizing and taking the plaintiff's 
sheep and keeping them for a long time, and improperly chasing . 
and driving them about, to which the defendants pleaded — ^first, 
not guilty ; secondly, justification. The plaintiff took issue upon 
the defendant's first and second pleas, and the case came on to be 
tried, when a verdict was found for the plaintiff. A rule having been 
obtained on the several grounds set forth, we intimated our opinion 
during the course of the argument that there was no question that 
the defendants were liable under the circimistances for the act of 
the ranger, and the only question which remained was whether the 
evidence of excess could properly be given under the general repli- 
cation, the plaintiff not having replied excess, but having simply 
taken issue upon the defendant's pleas. Upon that point we 
express no opinion, although if it were necessary to decide it, we 
should say that the replication was not sufficient, and that excess 
ought to be assigned ; [&] but as that would have been clearly an 



[al "Taylor on Evidence" (4th 
edition), in quoting this case (p. 
645), says that the rule is here laid 
down by Lord EUenborough some- 
what too loosely. 

[6] This would appear to be the 
better opinion, although there is 
some conflict between the modem 
cases on the subject. In Kimmer v. 
Kimimr, 16 L.T., N.S. 238, it was 
held at Nisi Prius by Mellor, J., 



that where to a declaration for 
assault and battery the defendant 
pleads (inter alia) "son assault 
demesne," and issue is joined on 
such plea, plaintiff cannot under 
that issue set up as an answer to the 
defendant's case, that he (the defen- 
dant) was guilty of excess in resist* 
ing the assault. He ought, in order 
to avail himself of such an answer, 
to new assign the excess on the part 
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amendable omission, we are of opinion that the Judge would have 
been bound to have allowed the amendment on the trial, because all 
the evidence which was necessaiy to rebut the allegation of excess 
would be necessary for the purpose of determining the amount of 
damages to which the defendants would be liable under the plea of 
not guilty. We think, therefore, that the rule must be discharged. 

Rule discharged. 



Hanson, C.J., Gwtnne and Wearing, J. J.] [Common Law. 

26 AND 27 August, 1867. 
Dunn and Another v. Collins. 

WATEMCOUMSS.—Imfwy tih-Praetice as to graining new trial. 

The right of the pUnnHff to recover in an action for an alleged im- 
proper intetference with a watercouree depends upon the question 
whether in fact his lawful and recuonahle enjogmewt of the waier has 
been sensibly (tjflected by the act of the defendant^ and this is entirely 
a question of fact for thejwry. 

The general law of watercourses considered. 

The Court is not bound by the opinion of the Judge who tried a cause, 
in granting or refiuing a new trial on the ground that the verdict 
was against the weight of evidence. 

This was an action tried in the Supreme Court before Mr. Justice 
GwYNNE on the 19th and 22nd March, 1867. The declaration 
stated that the plaintiffs were possessed of certain land, and were 
by reason thereof entitled to the flow of a certain stream or water- 
course in the accustomed channel without obstruction by the 
defendant ; and the defendant, by certain dams and obstructions 
across the said stream, above the plaintiffs' premises, impounded, 
penned back, and stopped the water, and by races and ditches 
diverted it from the plaintiffs' premises, and wrongfully diminished 
the water of the said stream, by reason whereof the plaintiffs were 
prevented from using their premises in so extensive and beneficial 
a manner as they would otherwise have done. 

of the defendant. This case over- Lordship stating that he was not 

rules the decision in Dean v. Taylor disposed to act upon it unless there 

(vbi. sup.) where such a replication were some more decisions confirm- 

was held to be unnecessary, His ing it. 
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The defendant pleaded — ^first, not guilty; second, that the 
plaintiflfs were not entitled to the flow of the said stream ; third, 
that the defendant was possessed of land situated above the land 
of the plaintiffs through which the stream flowed, and that the 
wrongs complained of were an exercise by the defendant of his 
natural right to the use of the water of the said stream ; fourth, 
that he did what was complained of by the plaintiffs' leave ; and the 
fifth plea was on equitable grounds, to the effect that the plaintiffs 
had notice of the erection of the dam by the defendant, and of his 
having expended money therein, and had by standing by, tacitly 
acquiesced in the erection of the dam, and could not now avail them- 
selves of their legal rights. 

The evidence on behalf of the plaintiffs showed that they had 
erected a flour-mill some distance below the defendant's premises 
on the stream known as Cox's Creek, which stream according to 
several witnesses was and had been for years running in a defined 
course, and that plaintiffs worked their mill sometimes by means 
of a water-wheel, and at other times by a steam-engine, which 
was supplied with water from the creek; but that in January 
of the present year the supply ceased, their mill-pond became 
dry, and they were unable to work their mill; and it was 
proved that the defendant, who was a market-gardener, had erected 
a dam across the creek in his laud, and let the water flow into two 
races, enclosing between them eleven acres of land, which he thereby 
irrigated for the purposes of his trade. 

On behalf of the defendant witnesses were called to show that 
there were several other dams between that of the defendant and 
the plaintiffs' mill, and that the stream in the defendant's pre- 
mises was not an ancient stream, but only an artificial course 
cut through land which had been originally a swamp before it was 
drained by the defendant; and that, notwithstanding the water 
retained by the dam and expended in irrigation, the defendant had 
so increased the natural flow of the stream within the boundaries 
of his own land, that the quantity of water which left his premises 
was equal to the quantity which he received from the creek. 

Previous to the trial, on the application of the plaintiffs, six of 
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the jury had a view of the locu$ in quo, their attention being 
directed particularly to the creek where it entered the defendant's 
land and where it left. They also had an opportunity of inspecting 
a large dam erected by the plaintiffs on their premises some distance 
below the defendants land. 

HiB Honor directed the jury that the main question which they 
had to consider was whether the defendant, in damming back the 
water of the stream and using it in the manner shown by the 
evidence, had so used the stream as unfairly to prejudice the 
proprietors lower down, who had an equal right to its user; — or 
whether, as contended by the defendant, his operations occasioned 
no substantial or sensible diminution in the quantity of water 
which would otherwise have flowed on to the plaintiffs. 

The jury after a short retirement found a verdict for the defendant, 
on the ground that the stream was not sensibly diminished ^' as they 
saw it." 

On 12 AprU, 1867— 

Andrews, Q.C, obtained a rule nisi for a new trial, on the 
grounds — 1. That the verdict was against the weight of evidence, 
2. That the verdict was against the direction of the Judge who tried 
the cause. 

On the 26th August, 1867, the rule came on to be argued, 
when 

Stow, Ci.(7., and Way, showed cause. The second ground of the 
rule is not applicable, as it was necessary that a jury should have 
been positively directed in a particular way, and should have 
disobeyed that direction before it could be said they had given a 
verdict against the Judge. That was not done in this instance, and 
therefore the only question is whether the verdict was against the 
weight of evidence. (Gwynnb, J. — With regard to the direction, I 
laid down the law to the jury as I conceived it to be. But I 
learned very early that they were paying no attention to my 
direction. I believe the jury had from their own observation at 
the view, and from their own knowledge, made up their minds 
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before I said a word. Seeing facts, of course, makes more impres- 
sion on the mind than merely hearing evidence. I had not the 
advantage of seeing the lociis in quo. They had, and it made so 
much impression that they paid very little attention to what I said 
to them on the law of the subject. The jury seemed to me to give 
their verdict, not according to the evidence adduced in Court, but 
according to the impression on their senses produced by the visit.) 
The whole gravamen of the plaintiffs* declaration was that the 
defendant wrongfully diminished the water of the stream, to which 
the plaintiffs were entitled, to their detriment, and it was necessary 
for the plaintiffs to establish that proposition before they could 
succeed in their action. The whole question, then, would turn upon 
the general issue raised by the plea of not guilty. The law, as laid 
down by the authorities, appeared to be that the owner of land 
through which water had been accustomed to run in its ordinary 
channel, had a right to its continuance without any sensible 
diminution by the acts of any one above him ; that the owner of 
land above might ereqt dams or divert the water for any purpose 
whatever, so long as the flow of water in the accustomed chamiel 
was not by means of his works sensibly diminished, or the quality 
thereof deteriorated, and he might use it for watering his cattle 
or for domestic purposes without reference to those below him. 
But in the present case there was evidence that the water did 
not flow in any accustomed channel; but that land which was 
originally a swamp had been reclaimed by the defendant, and 
thereby a large quantity of water freed, which had through 
those works been caused to iflow in one channel. Then the 
defendant had erected a small wooden dam for the purpose of 
irrigation, and in estimating whether the quantity of water which 
would ordinarily flow down the creek was sensibly diminished, the 
defendant would be entitled to the benefit of his own work ; and 
although he might in irrigating his garden take a large quantity of 
water from the stream, stiU if by any reason whatever the total 
quantity leaving his land was not sensibly less than that running 
into it, he would be entitled to a verdict. Admitting what the 
greater number of the witnesses were called to prove, that there had 
been usually water running in the course all the year round, and in 
sufficient quantity either to turn the wheel or supply water to the 
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steam-engine for working the mill, it remained to be shown that the 
stoppage or diminution complained of did not arise from the season, 
or from any of the other dams which were shown to be existing 
between the defendant's property and the mill. There were no 
measurements given by the plaintiffs, as was generally done in such 
cases, to show that the flow of the stream had been diminished ; and 
the mere fact of the defendant having erected a dam across the 
channel was no evidence against him, inasmuch as he had a perfect 
right to use the water in any way he pleased while it was on his own 
property, provided the stream was not diminished when it flowed out 
of his premises. Whether the stream had been so sensibly diminished 
was a question of fact, and must be decided by the jury. The 
result of the evidence was to show that the channel of the stream 
had been artfiicially formed through the drainage of the land, and 
that as large a quantity of water flowed out of the defendant's land 
as flowed into it ; and although the plaintiffs were entitled to that, 
they had no right to claim specifically the same water so long as the 
flow was not sensibly less and it was of equal quality. The balance 
of testimony was in favour of the defendant, or at least there was 
such a contradiction of the plaintiffs' evidence as to leave a fair 
question for the jury to determine — and they were much better able 
to form a correct opinipn, through having seen the locality, than they 
would have been otherwise with merely hearing the evidence — and 
it would be unjust to the defendant if the case were sent to a second 
trial. It was necessary for the plaintiffs in order to succeed to 
allege and prove not only injuria , as that was not sufficient, but 
damnum and injuria. (Gwynne, J., said that in his opinion the 
fact of there being an ancient watercourse was fully proved by 
the evidence adduced on the trial, and stated that the only issue on 
which he directed the jury was the general issue.) They quoted 
the following cases : — 

Lord Norhury v. Kitchen, 3. F & F., 292 

Emhrey v. Owen^ 6 Ex., 353 

Mulhally. Coxj mentioned in "Law Times" for 19th 

January, 1867, p. 222 
Acton V. Blundell 12 M. & W., 324 
Dickenson v. Grand Junction Canal Co,, 7 Ex., 282 
Chasemore v. Richards, 2 H. & N., 168; 7 H.L. cas. 
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Rawstron v. Taylor, 11 Ex., 369 
Broadhent v. Ramshottomy 11 Ex., 602 
Sampson v. Hoddinott, 1 C.B., N.S., 590 
Minor v. Gilmour, 12 Moo., P.C.C, 156. 

On 27 August — 

The Attorney-General f Andrews, Q.C.J and Inglehy, in support 
of the rule. It is clearly laid down in the books of practice that 
where the learned Judge who tried a cause is dissatisfied with the 
verdict, as being against the weight of evidence, unless he is shown 
to be absolutely wrong, the rule is to grant a new trial upon that 
ground, and His Honor Mr. Justice Gwynne, who was the presiding 
Judge in this case, has expressed himself dissatisfied with the 
verdict. The evidence showed that Cox's Creek was a weU-known 
stream, which was proved to run into the Onkaparinga and thence 
to the sea ; and even in the statements of the defendant's witnesses, 
there was sufficient to support the plaintiffs' case as to the exis 
tence of an ancient watercourse. The defendant's evidence, it was 
centended, proved that there was no defined channel in the de- 
fendant's land until one had been made by the drainage and opening 
up of the land ; but even taking that as it was given, it was proved 
that there was a defined channel along which the water flowed into 
the defendant's land, and there was also a defined channel by which 
it left his land, and the evidence further warranted the conclusion 
that there was a defined course or alveus all through the defen- 
dant's property, and it was not a mere swamp or morass, as it was 
called by one or two of the witnesses. The plaintiffs contended 
that the stoppage by the defendant of the stream was the stoppage 
of water to which the plaintiffs were entitled, irrespective of any 
other water which he might put into the stream — 

Wood V. Waud, 3 Ex. 748. 

The jury appeared not to have been guided by the direction of the 
learned Judge before whom the case was tried, but to have relied 
mainly on the result of their view. There had been a view by 
them in March, but the absence of water had first occurred in 
January and February, and the writ was issued on February 11, 
so that although they had seen the locality at the time of the view, 

k2 
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they had no means of knowledge of the state of things when the 
action was commenced, except by hearing the evidence, and the 
jury ought not to have been influenced by anything they saw except 
so far as it might enable them to know the relative positions of the 
various objects, and so better understand what evidence might be 
adduced before them. In motions for new trials on the ground of 
the verdict being against the weight of evidence, the universal 
practice- was to grant or refuse the rule, according as the Judge 
who tried the case was contented or dissatisfied with the verdict. 
It is thus laid down in Lush*s Practice, 490 — " The custom in re- 
ference to the opinion of the Judge who tried the cause is to dis- 
charge or make absolute the rule, according as he is satisfied with 
the verdict." The reason of such a rule was that it was supposed 
there was compromise, corruption, or mistake on the part of the 
jury. And in the present instance the jury, according to their own 
statement, were mistaken in using the evidence of their senses on 
the view instead of relying solely upon what was placed before them 
in Court. On that ground alone the plaintiffs would be entitled 
to a new trial. The dictum in the case of Minor v. Gilmour, 
quoted by the other side, that an owner of land has a right to use 
the water of a stream for ordinary purposes " without regard to 
the effect in any way of any deficiency on any proprietors lower 
down the stream," is questioned by the case of Lord Norhury v. 
Kitchen, Upon the authority of Sampson v. Hoddinott the plaintiflPs 
through the defendant's dam have sustained an injury for which 
the jury were bound to have given them a verdict. The defendant 
himself had said that it took twenty-four hours to make up the de- 
crease of six inches in the height of the water, caused by his letting 
the plug go after having had an interview with Mr. Shomey, one of 
the plaintiffs, and that of itself showed that there must have been a 
stoppage at least of twenty-four hours, which would entitle the plain- 
tiffs to a verdict. If a person has a dam, and by that means irrigates 
a quantity of land, it is for him to show that he returns, from what- 
ever source, that quantity of water which he took away, and the 
burden is not upon the plaintiffs to show the contrary. The water 
of a stream does not belong to a person through whose land it passes. 
He has only the right to the usufruct ; and in the dictum of Lord 
Kingsdown, in Minor v. Oilmour, the broad principle was laid 
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down that the same water was to be returned to the stream as 
was used, and the defendant if he used the water of the stream 
had no right to substitute other water for it. If he had and was 
allowed to use a certain quantity from the stream, replacing it by 
water which he raised from his own land, the result might be that 
in the course of years he or some other proprietor who had been 
acting on the same principle could stop raising the water from his 
own land while still continuing to appropriate so much of the 
natural stream, and the riparian proprietors below him would be 
thereby placed in a very peculiar position. The proposition that 
the plaintiffs were not entitled to a verdict without proving injury 
to result from the defendant's dam solely, and not from any of the 
others which were existing, is untenable. The deifendant can not 
use the unlawful act of others in defence of the position he has 
taken. They also quoted the case of 

Bickett V. Morris , 1 L.R., Scotch Appeals, 47. 

Stow^ Q. C, as to the Court not being bound by the opinion of 
the Judge who tried the cause in granting or refusing a new trial 
on the ground that the verdict was against the weight of evidence, 
mentioned a previous decision of this Court in Murdochs Executors 
V. Ferris (not reported), and an article on the subject in the " Law 
Times" for 2nd February, 1867, p 260. [or] 

(Hanson, C. J. — There is no doubt as to the rule. The Court 
will pay great deference to the opinion of the Judge who presided at 
the trial, but is not bound by it.) 

Cur. adv. vulL 

On 23 May, 1868— 

Way obtained permission to mention the case of 
Edelston v. Crossley, 18 L.T., N. S., 15, 

commenting on Bickett v. Morris fuhi. sup.) and stating the 
question to be one purely for the jury. 

[a] For an instance where the Judge before whom the case was 

Court granted a new trial on the tried was satisfied with the verdict, 

ground that the verdict was against see Vaughan v. DeWinton, 15 W.R., 

the weight of evidence, although the Q.B., 1145. 
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On the 29th May, 1868, judgment was delivered herein as 
follows : — 

Hanson, C. J. — In this case I have hail an opportunity of perusing 
the judgment of my learned colleague Mr. Justice Wearing, in which 
he has treated the subject almost exhaustively, and with which I 
agree substantially. I therefore confine myself to stating that the 
result of all the cases upon the subject appears to me to be that 
the right of the plaintiff to recover in an action of this nature de- 
pends upon the question whether in fact his enjoyment of the 
water has been sensibly affected by the act of the defendant, and 
that this is entirely a question of fact for the jury. Upon the 
question whether or not in the present case the verdict was against 
the weight of evidence, I offer no opinion. Although not interested 
in the case, my previous knowledge of the locality and circum- 
stances makes me unwilling to say anything upon the effect of the 
evidence unless it should be necessary. I do not, however, in any 
way dissent from the view of my learned colleagues that there 
should be a new trial upon this gi'ound. 

GwYNNE, J., said the jury appeared to him to have made up 
their minds from the view they had taken, and they returned a 
verdict contrary to his direction, and contrary to what he felt they 
ought to have done, and as it appeared to him altogether against 
the weight of evidence. He reported that state of things to his 
learned colleagues, and he also reported that he dissented from the 
verdict, and thought there should be a new trial, so that his 
views on the case were understood at the time the new trial was 
moved for. He quite concurred that there should be a new trial, 
and as his learned colleague Mr. Justice Wearing had elaborately 
entered into the law of the subject, he should not think it neces- 
sary to do more than to refer to the case of Lord Norhury v. 
Kitchin, which was dwelt upon, and seemed at first rather a 
strong case in favour of the defendant ; but there was a piece of 
evidence in that case to which the learned counsel for the defendant 
did not draw particular attention. It appeared that aU the water 
Lord Norbiiry used was for ornamental lakes in his park, and that 
it flowed from them into the river, upon which it seemed some con' 
siderable manufactures were carried on, and the evidence of the 
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water bailiff was that he had observed the water running into the 
river was somewhat diminished. So that it appeared the plaintiff's 
lakes were full and running over, only the waste was not quite so 
much, and he could understand that these circumstances might 
considerably affect the decision on the case. 

Wearing, J., read his judgment, as foUows : — The plaintiffs in 
this action are the occupiers of a flour mill, situated at Bridgewater, 
on the Mount Barker-road, and complain of an illegal diversion by the 
defendant of the water to which they are of right entitled for the 
supply of their mill. The defendant by his pleas denies that right, 
and insists that he has not been guilty of an illegal diversion. 
Other pleas appear upon the record ; but these have been aban- 
doned, or at all events were not insisted upon, either at the trial 
or during the course of the argument upon the rule. The action 
was tried at the March Sittings, 18G7, before His Honor Mr. 
Justice Gwynne, and the jury returned a general verdict for the 
defendant. Subsequently a rule nisi has been obtained by the 
plaintiffs for a new trial upon two grounds — one ground being that 
the verdict is against the weight of evidence, and the .other ground 
being that it is contrary to the direction of the learned Judge who 
tried the cause. The subject-matter of this action is obviously of 
very great importance to the people of this province, where, by 
reason of the peculiar aridity of the climate, running water pos- 
sesses a special value to the cultivators of gardens and vineyards 
situate on the banks of creeks, as well as to the proprietors of mills 
worked by water- power. Hereafter, also, the question may assume 
a special interest to the proprietors of mines in cases where sub- 
terranean water channels may happen to be cut in the progress of 
mining operations. For these reasons it has been considered fitting 
that on delivering judgment on this rule the law relating to water- 
courses should be declared by the Court. Fortunately we have for 
our guidance many cases decided in the English Courts in this 
branch of the law, or — adopting the language of Lord Wensleydale 
in C/iasemore v. Richards — " the subject of rights to streams of 
water flowing on the surface has of late years been fully discussed, 
and by a series of carefully-considered judgments the law upon this 
subject has been placed upon a clear and satisfactory footing. Of 



Digitized by VjOOQIC 



136 S. A. LAW REPORTS. 1867. 



Supreme Coctrt. Dunn and Another v. Collins. Commov Law, 



these modem cases the earlier was Wrijht v. Howard (1 Sim. & Stu, 
202), decided in 1823 by the then Vice-Chancellor, Sir John Leach. 
Then followed WUliams v. Morland (2 B. & C, 910) ; Mason v. 
///// (5 B. & Adol., 1) ; Wood v. Waud (3 Exchq., 748) ; Embrey 
V. Owen (6 Exchq., 353) ; Sampson v. Iloddlnott (1 C.B., N.S., 
590) ; Chasemore v. Richards (7 House of Lords Cases, 382) ; 
Minora. Gilmour (12 Moore, P.C.C, 131) ; LordNorhury v. Kitchin 
(9 Jurist, N.S., 132); and Nuttall v. Bracewell (2 L.R. Exchq. 
p. 1.) The very recent case of Bickett v. Morris (1 L.R., Scotch 
Appeals, 47), though on matter cognate, seems scarcely to apply 
to the subject under consideration. In addition to these cases, we 
have a very lucid exposition of the law relating to riparian rights, 
as recognised by the Courts in America, in Chancellor Kent's Com- 
mentaries (3 Kent's Commentaries, 549), and a judgment delivered 
by Mr. Justice Story in Tylers, Wilkinson (4 Mason, U.S.R., 397). 
American law on this subject follows, and adopts the law of 
England. The principles established by these authorities may be 
aptly summarized in the words employed by Lord Kingsdown when 
delivering the judgment of the Judicial Committee of the Privy 
Council in Minor v. Gilmour, The following are His Lordship's 
words : — " By the general law applicable to running streams, every 
riparian proprietor has a right to what may bo called the ordinary- 
use of the water for his domestic prn^ses and for his cattle ; and 
this without regard to the effect which such use may have, in case 
of a deficiency, upon proprietors lower down the stream. But, 
further, he has a right to the use of it for any purpose, or what 
may be called the extraordinary use of it, provided that he does 
not thereby interfere with the rights of other proprietors, either 
above or below him. Subject to this condition, he may dam up 
the stream for the purpose of a miU or divert the water for the 
purpose of irrigation ; but he has no right to interrupt the regular 
flow of the stream, if he thereby interferes with the lawful use of 
the water by other proprietors, and inflicts upon them a sensible 
injury." Some exception was taken to this statement of the law in 
the more recent case of Lord Norhury v. Kitchin, but as up to the 
present time Minor v. Gilmour has not been disturbed, what was 
therein laid down by Lord Kingsdown must be accepted as law. 
This right to flowing water is publici juris, but in this sense only, 
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that each proprietor along the banks of a stream may reasonably 
use it, and that no one can have a property in the water itself, but 
only in that portion of it which he may choose to take into his 
possession, and that only during the period he so possesses it. 
Each riparian proprietor in succession is entitled to have the stream 
flow in its natural channel, and (with the above qualification) with- 
out diminution. He may abstract so much as he may require for 
all his ordinary uses, such as for domestic or culinary purposes, or 
for watering his cattle. This appropriation may be made without 
stint. But if he seeks to apply it to cases which are extraordinary 
— such, for instance, as the purposes of irrigation, or to turn a 
mill — ^he is bound to take especial care that such appropriation 
shall not conflict with the rights of other proprietors. He can 
neither dam the water, if by doing so he occasions an overflow to 
take place upon the lands of other riparian owners, whether situate 
above or below him, nor is he justified in unreasonably diminishing 
the supply which they would otherwise receive. In fact, the 
exercise of his right must be strictly moderate, and not prejudicial 
to the rights of other proprietors, the maxim in such cases applying, 
sic vtere iuo ut alienum non Icedas, From the very nature of the 
case, it is impossible to adopt an inflexible rule for deciding what 
in each instance shall be deemed a use of water within the limits 
prescribed by law. In Etnhrey v. Owen, where the application of 
water to purposes of irrigation was under consideration, it was 
held that whether a riparian proprietor may use the water for such 
a purpose, if he again return it into the river with no other dimi- 
nution than that caused by the absorption and evaporation atten- 
dant on irrigation, depends upon the circumstances of each par- 
ticular case. Various tests have been adopted. For instance, in 
the case last quoted, in issue joined upon the plea of not guilty to 
an action for the unlawful diversion of a watercourse for the purpose 
of irrigation, it was left to the jury, with the subsequent approval 
of the FuU Court, to consider whether there had been any sensible 
diminution of the water by reason of the defendant's diversion of 
the stream. In Lord Norhury v. Kitchirif which was a case where 
the defendant had erected pumps and conduit-pipes to conduct the 
stream across a hiU to a reservoir for the use of his house, it was 
held that the Judge properly left it to the jury to find whether his 
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use of the stream was reasonable, under all the circumstances. It 
appeared in evidence that the stream at the particular spot sent 
down 330,000 gallons daily, and the defendant took 8,000 or 9,000 
gallons. The jury found that such use was not unreasonable, and the 
Court refused to distiu-b the verdict. Lord Wensleydide, in de- 
livering the judgment of the House of Lords in Cha8e7nore v. 
Richardsy appears to restrict within narrower limits the rights of 
riparian proprietors to dam water. Referring to a riparian pro 
prietor His Lordship says : — " He has the right to have the water 
come to him in its natural stafe, in flow^ quantity, and qualify, and 
to go from him without diminution, upon the same principle that 
he is entitled to the support of his neighbour's soil in its natiu'al 
state.*' In Bealey v. Shaw (6 East., 208), Lord Ellenborough is 
reported to have said : — " Independent of any partial enjoyment 
used to be had by another, every man has the right to have the 
advantage of a flow of water in his own land ivithout diminution or 
alteration y In Sampson v. Hoddinott, which was a case where the 
defendant, for the purpose of irrigating his land from time to time, 
diverted the stream before it reached the plaintiffs meadow, 
although it did not appear that the quantity of water was thereby 
sensibly diminished, yet the effect being that the water was detained 
by the process of irrigation, and did not arrive till so late in the 
day that the plaintiff was deprived of the power to use it fully, 
it was held that the detention of the water by the defendant 
was a use of it necessarily injurious to the plaintiff's natural right 
as a ripai'ian proprietor, and a ground of action. Again, on the 
authority of Wood v. Waud, for a riparian proprietor to pollute 
water up a stream so as to occasion damage to another riparian 
proprietor, is good ground of action. As to the necessity of 
proving actual injury, Williams v. Norland would at first seem 
to be an authority in support of the affirmative proposition. In 
that case the plaintiff alleged that he was possessed of a messuage 
and premises, and by reason thereof was entitled to the use of a 
stream of water running through his property for supplying the 
same with water, and that the defendant erected a certain dam 
higher up the stream, and thereby prevented the water from run- 
ning in its usual calm and smooth manner, and that thereby the 
water ran in a different channel and with greater violence, and 
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injured the banks and premises of the plaintiff. On issue, joined 
upon a plea of not guilty, the jury found that plaintiif 's banks and 
premises were not injured by the dam, but added that the defen- 
dant had no right to stop the water in the summer time. The 
Judge ordered a verdict to be entered for the defendant, and the 
direction was upheld on the ground that the plaintiff could not 
recover damages for the mere erection of a dam, but was bound to 
allege and prove that he had sustained an injury from the want of 
a sufficient quantity of water. It may, however, be remarked 
that the plaintiff by his declaration had limited his cause of com- 
plaint to an injury alleged to have been done to his banks and 
premises, which injury was expressly found by the jury not to have 
been occasioned. In JVood y, JVaud, which, was decided in 1849 
— that is twenty-five years later than Williams v. Norland — it was 
held that in such cases damage in law, though not in fact, gives good 
cause of action unless when the other party has gained an adverse 
right, either by twenty years' enjoyment or by grant, the law 
implying damage from the violation of the right, in accordance 
with the principle established by the decision in Ashhy v. White 
(1 Smith's Leading Cases). Also in Sampson v. Hoddinott it w^as 
decided that it is not necessary to show actual damage to the 
plaintiff's reversionary interest, but that it is enough to show 
an obstruction to his right, and such obstruction being shown, 
the law will infer damage, nor is this right founded upon either 
occupancy or the application of the stream to any useful pur- 
pose. The right is ex jure natu7'ce. Such is the law which regu- 
lates the rights and obligations of riparian proprietors in respect of 
natural watercourses. These rights may be, and in England and 
America frequently are, either abridged or destroyed by the operation 
of grants, or by adverse enjoyment for twenty years, which raises the 
presumption of a grant, and which converts what otherwise would 
have been either a dominant or an independent into a servient 
tenement. But the same law is not applicable either to mere sur- 
face water, not accustomed to flow in any defined channel, or to 
artificial streams. For, as was decided in Sampson v. Hoddinott, 
the right of a riparian proprietor is limited to natural streams, and 
does not attach to the case of artificial cuts or drains. This 
branch of the law has been established by the decisions given in 
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Rawstrom v. Taylor (11 Exchq., 369), and Broadhent v. Rams- 
bottom (11 Exchq., 602). In the former of these two cases it was 
decided that the owner of land has an unqualified right to drain 
for agricultural purposes in order to get rid of surface-water, 
the supply being casual, and its flow falling in no regular or definite 
course, and that a neighbouring proprietor cannot complain that 
he is thereby deprived of water which otherwise would have come 
to his land. The decision in Broadhent v. Ramshotfom is to a 
similar eiFect. There the plaintiff's mill for more than fifty years 
had been worked by the stream of a brook, which was supplied by 
the water of a pond fiUed by rain, also from a shallow well supplied 
by subterraneous water, by a swamp, and by a well formed 
by a stream springing out of the side of a hill, the water of 
which occasionally overflowed and ran down the defendant's 
land in no definite channel into the brook. It was held that 
the plaintiff had no right, as against the defendant, to the 
natural flow of any of the waters. Baron Alderson in de- 
livering the judgment of the Court of Exchequer, said — "The 
" water falling from heaven on the side of a hiU may be appro- 
" priated, though not after it has once arrived at a defined water- 
" course." Again, in Wood v. Waud, the Court of Exchequer 
held that the right to artificial watercourses, as against the party 
creating them, depends upon the character of the watercourse — 
whether it be of a permanent or temporary character — and upon 
the circumstances under which it was created. From these 
authorities, therefore, it is clear that the principles of law applic- 
able to flowing streams or rivers do not apply to water percolating 
through underground strata, with no certain course, no defined 
limits, and which oozes through the soil whenever the rain pene- 
trates, and thus forms a mere watershed. The law relating to 
water running in subterranean channels has been declared in 
Acton V. Blundell (12 M. & W., 324), and in Dickenson v. The 
Grand Junction Canal Company (7 Exchq., 282). Acton v. Blundell 
decided that the owner of land through which water flows in a 
subterranean course has no right or interest in it which wiU enable 
him to maintain an action against a landowner, who, in caiTying on 
mining operations on his own land in the usual manner, drains 
away the water from the land of the first-mentioned owner, and 
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lays his well dry. Dickenson v. The Grand Junction Canal Com- 
pany decided that if a person possesses a right to a stream jure 
naturie he has a right to its subterranean course. So that the test 
of the validity of a party's claim to the usufruct of water in a sub- 
terranean channel is whether he has or has not a legal right to theusu- 
fiiict of a watercourse at the surface, which is fed by the underground 
channel. I have very carefully read and considered the evidence 
given on either side at the trial of the cause now before the Court, 
and have endeavoured to apply to it the principles established by 
the various decisions I have quoted. As to much that was said 
by the learned counsel for the defendant during the argument 
upon the rule, with regard to the effect which should be given by 
the Full Court to the opinions expressed by the learned Judge who 
presided at the trial, I agree. I do not consider that it is the duty 
of the Court of necessity to adopt those opinions, nor in every case 
in which the verdict may be at variance with the views of the 
learned Judge who tried the cause, or in which it may even in 
some respects be contrary to his ruling of the law, to set the ver- 
dict aside. To hold such a proposition without any limit would, 
in my view, be to abdicate some important functions properly 
vested in the Full Court. It would also, I think, tend very much 
to diminish the utility of trial by Jury. But I do hold, ia accord- 
ance with English practice, as defined in Leeke v. Deer (1 Jurist, 
796), and in other cases, that in granting a new trial upon the 
ground that a verdict is against the weight of evidence, the Court 
should in a great measure be guided by whether the Judge who tried 
the cause is satisfied with the verdict or not. In the present in- 
stance I understand that my learned colleague, Mr. Justice Gwynne, 
who tried the cause, is not satisfied with the verdict. I may state 
also that the perusal and consideration of the evidence induce me to 
coincide in that opinion. I think, therefore, that the rule nisi for 
a new trial should be made absolute. 

Gwynne, J. — I think it right to teU you, Mr, Way, I have 
looked at and considered the case last quoted by you of Edelsten 
V. Crossley. That was an application for an injunction which the 
Master of the Rolls was not disposed to grant. The granting of 
the injunction would have imposed upon the defendant the neces- 
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sity of pulling down a large manufacture which had been erected 
at a great expense, and, according to the ordinary doctrine, as the 
plaintiff did not show clearly an equitable title to relief, the 
injunction was refused, leaving him to establish his right at law, 
and then go back to equity if he thought proper. 

IVat/. — And it states that the question is one to be left to the 

GwYNNE, J. — Yes. The law here on that point has never been 
disputed. The leading cases were quoted on the trial ; and, as I 
understand, we are unanimous that the question is one for the 

Hule absolute for new trial 
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Eegina v. Hughes and Others. 

SCIRE FACIAS. — Crown Lcmds Leases— Jurisdiction of Supreme 
Court. 

Leases of Croton Lands issued hy virtue of Act No. 5 of 1857 (ure 
not ipso facto records, although under the Chreat Seal of the province^ 
and therefore scire facias is not applicable. 

Semble — The Supreme Court has potcer to promulgate a rule that the 
form and manner of proceeding to repeal Leases of Crown Lands 
shall he hy scire facias. 

This, popularly known as the "Moonta Case," originated in the grant of 
some mineral leases of sections at Moonta to the defendants, the right to 
which was disputed by other parties, who in 1862 petitioned the House of 
Assembly on the subject, then spoken of as "The Tipara Mineral Claims.'' 
The petition was referred to a Select Committee of the House which, after 
hearing evidence and being assisted by counsel, reported on the 3rd Septem- 
ber, 1863, strongly in favour of the petitioner's claim. The House of A ssembly 
refused to adopt the report, and the matter was then brought before the 
Supreme Court in the shape of a writ of scire facias, issued at the suit of 
Samuel Mills (one of the petitioners), to repeal the leases referred to, and 
which were considered to be Crown grants, and therefore matters of record. 
On the 9th May, 1864, the defendants applied for and obtained a rule nisi to 
quash this writ, which rule was on the 21st May discharged on a technical 
ground, having reference to the title of the affidavits on which it had been 
granted. A second rule nisi was obtained on the last-mentioned date, the 
grounds being — 1st. That the Supreme Court of this province has no power to 
issue a writ of scire facias for annulling a Crown grant. 2nd. That there is 
no record in the Supreme Court on which to found such a writ. 3rd. That it 
does not appear by the records of this Court that the authority of Her Majesty's 
Attorney General of England had been obtained prior to the issue of this 
writ. 4th. That the writ does not sufficiently disclose that the parties 
prosecuting it are parties danmified. 5th. That the writ does not disclose 
any record for the annulling of which it 'had been issued. The argument 
before the Full Court was heard on the 27th May, and 10th and 11th June, 
1864, when Stow, JBaJcewell, Inglehy, and Daly appeared in support of the 
rule, and Fenn, Bagot, Boucaut, and Way showed cause. 

On the 29th August the Court gave judgment as follows : — 

GwYNNE, J. — ^This is an application on the part of the defendants to 
quash a writ of scire f ados issued out of this Court under its seal, and tested 
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in the name of the Chief Justice upon the following grounds : — 1. That this 
Court has no jurisdiction to issue a scire/ iciat for annulling a Crown grant. 

2. That there is no record in the Supreme Court whereon to ground such writ. 

3. That it does not appear by the records of the Court that the authority 
of Her Majesty's Attorney -Greneral had been obtained prior to the issue of 
such writ. 4. That the writ does not sufficiently disclose that the prose- 
cutor is a party damnified. 5. That the writ does not set forth any record 
for the annulling of which it has been issued. 6. That the writ is wrongly 
tested. The instruments sought to be annulled and avoided by the proceed- 
ings in scire facias are various mineral leases granted by the Government of 
this colony to the defendants. These leases purport to be made under and 
by virtue of the powers and authorities for that purpose contained in the 
Local Act No. 5 of 1857 ; and in case a scire facias would have lain, [ think 
there is sufficient ground to avoid these leases, because the requirements of 
the Act have not been complied with in three essential points. Firstly, 
more than eighty acres have been demised to the defendants contrary to the 
provisions of the 13th section ; secondly, no regulations for the resumption 
of such leases have been made by the Governor, and published in the South 
Avstralinn Qazeite, as required by the same section ; and, thirdly, the lands 
comprised in such leases were not oflFered for sale by public auction before 
being demised, as required by the 6th section. But the general question now 
raised by Mr. Bakew&ll on the part of the plaintiffs is, whether a proceeding in 
scire facias at the Queen's suit can be had at all in this Court. It appears, 
however, to me that in order to dispose of this application it is only necessary 
to consider the defendants' second objection — ^that there is no record in this 
Court whereon to ground a scire f anas. Of course it is not pretended even 
by the prosecutors that the leases in question, or any of them, are records 
of the Supreme Court ; nor, indeed, do I understand it to be argued that 
they are of any Court whatever. It is contended, however, at the bar that 
the leases in question are records, because they are Crown grants. But 
what is a record, and what is a Crown grant? In Com. Dig., Record A., a 
record is described as "a memorial of an ^cf, a proceeding of a Court of 
" Record proceeding according to the course of the common law, entered on 
"parchment for the preservation of it." And Blackstone, * vol. 2, p. 345, 
under the heading "of alienation by matter of record," tells us "assurances 
"by matter of record are such as do not entirely depend on the act or con- 
" sent of the parties themselves ; but the sanction of a Court of Record is called 
"in to substonHatSy preserve, and be a perpetual testimony of the transfer 
" of proper ti/ from one man to another, or of its establishment when already 
"transferred. Of this nature are — 1. Private Acts of Parliament. 2. The 
" Sovereign's grants." And Mr. Hindmarsh, in his work on Patents, p. 37, 
says — " And the making of letters patent by the Lord Chancellor by affixing 
the Great Seal to them is an act of the Cowrt of Chancery, by which the 
Court makes a record of the Queen's grant — that is, makes her letters pa- 
tent containing her grant in pursuance of her command. The Queen's grants 
must be made by charters or letters patent under the Great Seal, and being 
so made become ipso facto records ; but these leases are merely the execu- 
tion of a power vested in the Governor by the Local Act No. 6 of 1857 (see 
sees. 5 and 13), and are thereby declared to have the effect of vesting the 
estate granted in the grantee. They are not made from the grace and 
bounty of the Sovereign, but in all cases for a money consideration. They 
have not the sanction of a Court of Record, as I am not aware that it is 
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even pretended that the Governor, in attaching the public seal of the pro- 
vince to them, performs a judicial act. How, then, can these leases be called 
records? It appears to me that when the Queen assented to the Imperial 
Act 18 and 19 Vict., c. 56, and left No. 5 of 1857 to its operation — ^to go no 
further back — she renounced all prerogative rights over the lands of this 
province. After this the Sovereign's grants could have no place in South 
Australia, nor, consequently, the royal remedy of scire facias. To this 
effect are the remarks of Mr. York, in the King v. Ware and Jfatn, 1 
Strange, who says — "Proceedings in scire facias to repeal Crown grants 
have their being and essence from the Great Seal; for the very end 
of the suit is, that they may be recalled back into the same place 
from whence they went forth under the Great Seal, that they may be can- 
celled." He then refers to the case of the Mayor and Burgesses of Liverpool 
against the Chancellor of the County Palatine of Lancaster, in B.R., 
Trinity Term, 12 Ann, where was a scire facias to [repeal a charter granted 
to the abovenamed Corporation under the Great Seal of the County Palatine, 
To this a prohibition was moved for, for want of jurisdiction in the Court. 
But it was resolved that the Court had jurisdiction of the cause; and 
amongst other reasons it was declared that this authority was incident to 
the seal of the County Palatine, that the complaint of the writ being that 
the Chancellor had wrongfully put the seal to it, it was proper to be 
examined in that Court where the seal was kept. In Sir Oliver Butler's case, 
3 Levins, it was resolved that scire facias ought to be founded on a record, 
and that the patent there was a record in Chancery, and sufficient to found 
the proceeding. As, in my opinion, in the present case there is no record 
upon which to ground the present proceedings, the writ must be quashed. 
The case of the Queen v. Clarke, 7 Moore's P.C.R., has been referred to as 
an authority for the position that this Court has jurisdiction in scire facias 
to repeal a Crown grant ; but to me it appears that the question of jurisdic- 
tion was not raised in that case. The defendant's grant, as used by him, 
and set out in his plea, was, according to the lex loci, obviously void; and 
although the Supreme Court of New Zealand by its judgment held it to be 
good on grounds other than those insisted on by the defendant Clarke, yet 
the Privy Council, confining itself to the question of law raised by the 
demurrer to the plea, and declining to express any opinion as to the power 
. of the Governor, under a clause in his commission, to execute prerogative 
grants of land in New Zealand, declared the defendant's grant absolutely 
void. Had the question of jurisdiction been raised either in the Colonial 
Court or before the Privy Council, then this case undoubtedly would have 
been a very high authority. I will only add that at first I was disposed not 
to quash this writ, as the defendants' objection might be taken on the 
record, so following the rule laid down in Davies v. Downs, 1 Phillips's 
Reports ; but I am satisfied now that this judgment can be made the sub- 
ject of an appeal, and I am satisfied beyond all doubt of the validity of the 
defendant's objections. 

BooTHBY, J. — I also am of opinion that the rule nisi herein granted in 
the last term, and cause shown thereon, for quashing the writ filed by the 
plaintiffs therein in this Court, should be made absolute. At the close of 
the argument on showing cause, this was declared to be the opinion of a 
majority of the Court ; but at the request of the plaintiflfs' counsel formal 
entay of judgment was postponed for reasons connected with their right ol 

L 
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appeal until the Judges should be prepared with the written reasons for 
their respective judgments. I entirely concur in the opinion of Mr. Justice 
Gwynne that the instruments of title sought to be annulled by this writ are 
not in any way records of this Court, so as to lay the necessary foundation 
in law for such writ ; and the reasons by which that opinion is supported 
are so full and satisfactory that I think it unnecessary to add to them, and 
content myself with saying that I adopt such reasons as fully as though [ 
now repeated them. I am of opinion, further, that the fact of this writ 
bearing on its face the public seal of this province, without any authority in 
law, so far as I know or am informed of, deprives such document of all 
legal effect, and it ia the plain duty of the Court to refuse to give effect to 
any writ bearing a seal not in the custody of the Court and unknown to its 
proceedings ; and, therefore, on this ground alone, I am of opinion this writ 
should be quashed. On tiie argument of counsel when showing cause 
against this rule, I called upon the attorney whose name appears thereon as 
having filed this writ to explain the authority under which and by whom 
the public seal of the province appeared thereon, but he declined to reply 
to such enquiries. The counsel arguing in support of the writ urged that 
inasmuch as the objections now relied on by the defendants were open on 
the record, the plaintiffs were entitied to carry the writ to trial, inasmuch 
as the defendants would, if necessary, have the benefit of the present ob- 
jections hereafter, if well founded. In answer to such suggestion it is only 
necessary to say that a Court of Law never allows any further proceedings 
to be taken on any record or document before it, which a majority of sudi 
Court is of opinion is absolutely void in law. The ruinous costs to suitors, 
apart from the plain incongruity of such a course, is a manifiest reason for 
disallowing it. The reasons I have already given for the quashing of the 
writ in question being in my judgment so plainly sufficient, I do not think it 
necessary to notice the further grounds argued for the defendants as showing 
the writ to be void. If, however, the plaintiffs exercise their undoubted 
right of appeal to Her Majesty's Council against even a unanimous judg- 
ment of this Court, I shall deem it my duty, inasmuch as I regard many of 
these objections to be well founded, to state my opinion thereon, in order to 
inform the Judges of the Judicial Committee of the Privy Coimcil my 
opinion of the state of the law of this province bearing thereon. I am, 
however, aware that my opinions thereon are not shared by a majority of - 
this Court. It is not, therefore, now necessary to state them, there being 
sufficient ground for quashing the writ concurred in by a majority of this 
Court ; and therefore, unless on appeal, I do not think it necessary to say 
more than this in reference to other objections to this writ, which I am of 
opinion are weU founded, as urged in argument by the counsel for the de- 
fendants. So also as to my opinion in reference to all changes in the law of 
this province, resting only on the authority of the Legislature of this pro- 
vince — ^by a Legislature composed of two Houses, to which T directed the 
attention of counsel in the argument on the rule. This question has an 
especial bearing on the law relating to the sale and other disposal of the 
waste lands belonging to the Crown in the colony. The repeal of the 5th 
and 6th Vict, c. 36, and 9th and 10th Vict., c. 104, Acts of the Imperial 
Parliament, is made by express enactment in the 2nd sec. of the 18th and 
19th Vict. c. 56, to depend as a condition precedent to such repeal on the 
passing of a Bill by the then Legislature of this province, under the provi- 
sion 13th and 14th Vict. c. 59, establishing a Legislative Council and Assembly 



Digitized by VjOOQIC 



1867. S. A. LAW REPORTS. 147 

Reoina v. Hughes and Others. Appendix. 



in the lieu of the then existing Legislative Council. And by sec. 6 of 
the same Imperial Act, the then existing regulations respecting the sale 
or other disposal of the waste lands of the Crown are maintained in force 
until the Legislature of the province shall otherwise provide. The plaintiffs, 
by the allegations of their supposed writ, rely wholly on an Act of the Par- 
liament of this province, composed of two Houses ; but the legal force of 
such Act depends on whether the Constitution Act of this province has 
not exceeded the provisions of the 13th and 14th Vict., c. 59, or included 
provisions inconsistent with and repugnant to a true construction of that 
Statute. Although not then giving a judicial opinion, I examined these 
questions with much care before a Committee of the House of Assembly in 
the year 1861, as printed in the Council-papers of that year ; and also in the 
month of August, 1862, printed as a Blue Book, and by command of Her 
Majesty laid before both Houses of the Imperial Parliament. I have siuce, 
also, in my judgment in Atdd v. Murray, on 16th December last, shown 
further grounds for the opinion that a Legislature of two Houses does not 
lawfully exist in this province. If that be so, all the allegations of the unlaw- 
fulness of the document of title under which the defendants are stated by 
the plaintiffs to be in possession of certain of the waste lands of the Crown 
fall to the ground, for then the defendants' document of title is valid if it 
satisfies the provisions of the Common Law regulating the exercise of the 
prerogative of the Crown, and of the Imperial Acts regulating the sale and 
other disposal of the waste lands of the Crown, prior to the passing of the 
Constitution Act, No. 2, 1856. The plaintiffs make no allegation of non- 
compliance with Imperial Statute ; and although the defendants' document 
of title contains a recital of the invalid Act on which the plaintiffs rely, 
such a recital would not, I am of opinion, vitiate a document capable of 
support by the state of the law as regulated by the Imperial Statute and 
Orders in Council resting thereon, 5 and 6 Vict., c. 36, and 9 and 10 Vict., 
0. 104, which I am of opinion are not in law repealed at this date. For 
the reasons before assigned, I do not now elaborate the objections to which I 
now point ; but in case of its becoming my duty to transmit to the Judicial 
Committee of- the Privy Council the reasons of my judgment that the writ 
in question is void on the grounds in which I concur with Mr. Justice 
Gwynne ; yet, lest that opinion should be deemed by the Privy Council not 
to be well founded, I shall submit that my judgment can be supported 
on the other grounds to which I called the attention of all parties on the 
argument of the rule. While declaring my entire concurrence in the reasons 
on which Mr. Justice Gwynne rests his judgment, that the writ should be 
quashed as being wholly void, I wish to be understood, that assuming the 
Act of the Parliament of this province on which the plaintiffs rely to be a 
valid Act, as not agreeing in the construction he put upon some of the 
clauses of that Act. I concur with Mr. Justice Gwynne as to the true 
effect of the case on appeal from a decision of the Supreme Court of New 
Zealand before the Judicial Committee of the Privy Council, as reported in 
vol. 7 Moore's Reports, 1849-1851. In that case the Judicial Committee de- 
cided on the plainest grounds that the Supreme Court of New Zealand had 
utterly and entirely mistaken the law applicable to the subject-matter 
before them, and there being in existence a judgment of the Court below, 
which must be set aside in order to prevent the injustice which would 
result if that judgment were not reversed, the Court of Appeal took the 
simple and only course open to its authority, and ordered the judgment on 
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the record before them by the Ck>iirt below to be reversed. On such facts 
I am only sorpriaed that this case can have been supposed to decide that 
the record in that case was in itself a valid and sufficient document — a 
question not at all raised in the suit, so far as appears by the report in Moore, 
and unnecessary to be considered when the Court of Appeal saw that the 
Court of New Zealand had erroneously propounded the law relating to the 
subject-matter in litigation before them. I am of opinion that the rule nisi 
in this case must be made absolute with costs. 

Hanson, C.J. — In this case a rule has been obtained calling upon 
the promoters to show cause why the writ of scire facias issued herein 
should not be quashed upon various grounds set forth at length in 
the rule, but which, with the exception of the fourth, are all dif- 
ferent grounds for the same fundamental proposition, viz., that there 
cannot in this colony be a scire facias to repeal a patent or a grant 
of Crown lands. It is argued on the part of the defendants that there 
is not within the colony any Court which can issue an original writ, 
or any officer who can give the sanction of Her Majesty to the proceeding, 
and that even if there were grants of the waste lands of the Crown, not 
being records of this Court or of any Court, there is nothing upon which a scire 
facijs can operate. This, then, is the question upon which we are called 
upon to decide, and it is one of considerable importance, and, in my view, 
of great difficulty. The question though in form affecting the jurisdiction 
of this Court, yet, in substance, affects the rights of the Crown. It is 
obvious that in quashing the writ upon the grounds alleged in the rule, we 
in effect decide that a branch of the royal prerogative, enjoyed and exercised 
by the Crown from the very earliest times, and still subsisting in full vigour, 
which is important not only for the protection of public interests but also 
of individual rights, and which affords in many cases the only remedy 
either for the Crown or for a subject, has been taken away in this colony, 
and that not by direct legislation, but indirectly. Such at least appears to 
me to be the necessary consequence of our decision ; and I confess that even 
if there were no other grounds for dissenting from the view taken by my 
two learned colleagues, this alone would induce me to refuse to stop the 
proceedings at this stage, whatever might be my opinion as to the validity 
or otherwise of the writ. And I am confirmed in this view by finding that 
in the case of the Attorney -General against Clarke, 7 Moore's P.C.R., the 
Judicial Committee of the Privy Council has given judgment for the Crown 
in a scire facias issued from a colonial Court having certainly no wider 
jurisdiction than this Court possesses, and where the writ on the face of it 
was open to similar objections to those which have been urged in the present 
case. I shall presently consider the effect of that case more in detail. I 
now refer to it merely as giving a strong prima facie support to the view 
which I have taken that this writ should not be quashed. There is, moreover, 
another general ground upon which it appears to me that this rule should be 
discharged. This is an objection partly to the jurisdiction of the Court and 
partly to the nature of the writ. Now, it is an admitted principle in 
pleading that a plea to the jurisdiction of one of the superior Courts is bad 
unless it states another jurisdiction, as any plea in abatement is bad which 
does not give a better writ. This, so far as concerns the objection to the 
jurisdiction, was admitted by Mr. Inglehy^ or, rather, was urged by >^ini as 
a reason why the Court should interefere at this stage ; because, as he con- 
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tended, the defendants who could not show any other Court whidi had 
jurisdiction, would otherwise be deprived of the benefit of the objection. 
But this is only half of the rule, which, as stated in Fahrigas v. Mostyn, 1 
Cowp. 172, is — " Tn every case to repeal the jurisdiction of the King's 
Courts, you must show a more proper and sufficient jurisdiction, for if there 
be no other mode of trial that alone will give the King's Courts a jurisdic- 
tion. " This rule has been affirmed in the case of The King v. Johnson, 6 
East ; and Lord Ellenborough there lays it down that an objection 
founded upon the total want of jurisdiction in any Court in England is not 
proper to oust the snperior Court of its jurisdiction, but is matter to be 
taken advantage of either by a plea in bar or by evidence under the plea of 
not guilty. I think the principle of those cases applies here. If the 
objections set forth in the rule are now upheld, then, according to the 
contention of the defendants, whatever may be the rights of the promoters, 
and however great may be the injury which they have sustained, they have 
no means of asserting those rights or of obtaining compensation for that 
injury. I may assume for the present that the defendants, to whom the 
leases have been granted, and who are in possession under them, are the 
parties entitled to this valuable property ; but if by mistake, or deceit, or 
collusion, these leases had been granted to the promoters, the defendants, if 
their present arguments are well founded, would, in that event, have been 
utterly without remedy. It may be that such is the case ; it may be that 
Her Majesty and Her Majesty's subjects have rights within this colony 
which this, the highest Court of Judicature in the colony, is unable to 
enforce ; but I am not prepared to make such an assumption the ground for 
quashing this writ, instead of allowing the matter to be raised by plea or 
demurrer. I have said this, because even if I were satisfied that the 
objections of the defendants are vaHd, I should nevertheless be of opinion 
that this rule should be discharged as premature ; for without pronouncing 
any opinion as to whether the interest of the promoters would be such as to 
entitle them to maintain the writ, I do not think that absence of such 
interest, if it is absent, can properly be assumed by the Court at this stage 
of the proceedings ; but I think there are grounds for doubting whether, in 
fact, the objections are valid, and for holding that the writ of tcire facias 
does lie. And after much hesitation, this is the conclusion at which I have 
arrived — that is to say, I am of opinion that if a grant of land or of any 
interest in it is made in this colony by or in the name and on behalf of the 
Queen, under the public seal of the colony, which by law cannot be made, 
scire facias would lie in this event for its repeal. It is an undoubted 
principle of Common Law in England that the Queen has a right, jure regio, 
to a scire facias to repeal any grant which has been made upon a false sug- 
gestion, or which by law she was not authorized to make ; and further, 
that when a grant is made by the Queen to the prejudice of a subject, the 
Queen is of right to permit him upon his petition to use her name for the 
repeal of it in a scire facias at the Queen's suit ; and I do not understand it 
to be questioned that the Common Law of England subsists in this colony, 
excepting so far as altered by Statute. It is, however, contended that these 
rights of the Crown ipid of the subject, whether original or not, are now 
practically mere corollaries, from the circumstance that the Queen's grants 
are records of a Court which has the power to issue writs of scire facias. 
At least such appears to me to be in substance the effect of the arguments . 
urged upon the Court in support of the rule ; for if the right of the Queen 
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is the principal, and these are merely formal and incidental matters, they 
might be allowed without affecting the right ; and hence it is signed that 
the very foundation of these rights is wanting in this colony, where the 
Queen grants by deeds, which are not matters of record, and are altogether 
unconnected with any Court. And it must be admitted that there is 
apparently strong authority in support of this yiew. Thus, in Sir Olirer 
Butler's case, 3 Lev., 220, to the objection " that a Bcire faeia» is a judicial 
writ, and ought to be founded upon a record, it was answered and resolved 
by the Judges, that true it is a tdre faeioM ought to be founded upon a- 
record, and so 'tis here, for the patent is a record in Chanceiy upon which 
this Bcire fadat issued ; and it is a sufficient record whereon to found it. 
But when a teire fadat is brought for forfeiture of a patent or other thing 
in another Court, there ought to be an office found in such other Court 
before the Moirefaeiat issues, except the forfeiture appears of record in- such 
other Court." And the uniform practice, at any rate since that time, has 
been that writs of aeire facioM to repeal patents issue out of the petty bag 
office of the Court of Chancery, of which Court the patents are records. 
And I imagine that in England, whatever might have been the case origi- 
nally, a ware facia» issued out of any other Court to repeal the Queen's 
letters patent would now be quashed on motion. The difficulty in this case 
is in what manner are we to apply these principles in this colony, where 
grants are issued under the public seal of the colony, and the custody of 
that seal is not entrusted to a Judge, and does not impart any judicial 
powers to the Crovemor, and when the grants are not enrolled in this Court. 
If the custody of the public seal of the colony had been originaUy entrusted 
to the Judge of this Court instead of to the Governor, or if it had been }hx)- 
vided that aU grants issued imder the public seal should be enrolled in this 
Court, then the arguments on the part of the defendants would have lost 
all, or nearly all, their force ; and I feel it difficult to acquiesce in the con. 
elusion that the exercise of an important branch of the royal jH^rogative is 
absolutely dependent upon the question of the custody of a seal, or the mode 
of preserving a memorial of a grant ; and yet such would be the practical 
effect of making the rule absolute ; for I am not aware that this ODurt would 
have any power to issue a writ of inquisition under which an office might 
be found for the Queen, if it has not the power to issue a writ of scire facias 
directly. We are therefore compelled to look somewhat to first princii^es 
for the purpose of acertaining whether, notwithstanding the altered forms 
of procedure, the substantial rights of the Crown and the subject may not 
remain unaffected and be capable of being enforced through the instru- 
mentality of this Court. Li attempting to answer this question, the first 
point to be decided is, what is the effect of the public seal of the colony ? 
Does it make the grant to which it is annexed a record ? This involves two 
questions — first, is the operation of the public seal within the colony the 
same as that of the Great Seal of England within the realm of England ; 
and, second, does the a-ffi-ring of the Great Seal to a grant make it ipto facto 
a record? With regard to the first question, I think that should be 
answered in the affirmative. The public seal of the colony is the Queen's 
seal, used in this colony for the purpose of authenticating all acts of Govern- 
ment ; used, in fact, for the same purposes (except for that of sealing 
original writs) for which the Great Seal is used in England so far as these 
purposes can arise here. I think, therefore, that it is the Great Seal of this 
colony in effect, though not in name ; and that, therefore, whatever is the 
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effect in England of affixing the Great Seal to a grant, would as far as our 
altered circumstances permit, be the effect of affixing our public seal. What, 
then, is the operation of the Great Seal in England? So far as I am able to 
form an opinion, the mere circumstance of the Great Seal being annexed to 
letters patent in England does, ipso faeto^ make them records. Thus in 
Hynd's case, 4 Co. R., 70, it is held — '' So against the King's letters patent 
under the Great Seal shown in Court, none can deny them, but non concessit, 
&c. , is a good plea. " So in Coke on Littleton, 260a, it is said — * * If a grant by 
letters patent under the Great Seal be pleaded and shown forth, the adverse 
party cannot plead nul tiel record, for that it appears to the Court that there 
is such a record." In these resolutions it appears to be admitted that the 
grant becomes a record from the mere fact that it is under the Great Seal, 
and without reference to any question of enrolment or of the character of 
the person by ivhom it is affixed. It is true that under the same head 
(C. onL., 260a), Coke gives a deffiiition of a record as "a memorial or 
remembrancer in roUs of parchment of the proceedings or acts of a Court of 
Justice which hath power to hold plea according to the cause of the common 
law of real or mixed actions, or of actions quare vi et armis, or of personal 
actions whereof the debt or damage amounts to 40s. or above." And in 
Comyn's Digest, Record A, a record is defined to be **& memorial of an act 
or proceeding of a Court of Record proceeding according to the course of the 
common law entered on parchment for the preservation of it ;" for which 
C. on L., 260a, is cited. But this definition of Coke would not merely 
appear to exclude the patents themselves which are confessedly records, 
but also to involve the consequence that Acts of Parliament, which are 
records of the highest nature, owe that character solely to the circumstance 
that the House of Lords has an appellate jurisdiction, and that letters 
patent under the Great Seal become records only from the circumstance that 
personal action by or against any officer or minister of the Court, in which 
the damages amount to or are above 40s., maybe brought, though they 
cannot be tried, on the common law side of the Court of Chancery. This 
is a conclusion which I confess I am unable to adopt, and I am therefore 
disposed to consider the definitions quoted above to refer exclusively to 
""records of Courts of Law, and not to include the cases of letters patent under 
the Great Seal and Acts of Parliament. And, in further support of this 
view, I may cite the argument of York in the case of Itex v. Hare and 
Another, 1 Strange, 146, in which the sealing and enrolling of acts of the 
Government is declared to belong to the Court of Chancery as a Court of 
State, 'as contra-distinguished from a Court of Equity or of Common Law. 
It therefore seems to me to be the most probable conclusion that in England 
grants from the Crown became records originally by virtue of the Great Seal 
attached to them independently of any other circumstance, and, by 
analogy, I should be disposed to conclude that gl-ants from the Crown 
in this colony under the public seal of the colony aie records also. 
It may further be urged in support of this conclusion that it brings 
the practice of granting land within the colonies into accordance with 
the established rule that the Crown can only grant by matter of record, 
instead of leaving it exceptional and anomalous. And in the case of the 
Attorney- General v. Clarke, referred to before, it was decided by the Court 
below, and was not questioned by the Court of Appeal, that the grant 
under the public seal of the colony was a good grant at Common Law under 
the royal prerogative, which it would seem it could not have been unless it 
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became a reoord by reason of the pablic seal of the colony haying been 
affixed to it. It may, however, be said that affixing the seal to patents by 
the Chancellor is a judicial act, and that this establishes a difference between 
grants under the Great Seal of England and grants under the public seal of 
the .colony so far as this question is concerned. But since the Chancellor 
becomes a Judge, possesses judicial powers and exercises judicial functions 
by virtue of his being entrusted with the custody of that seal — since all the 
original powers of the Court of Chancery flowed from this — {Sex v. Sare, 
quoted above)— this assertion does not seem to me to carry the argument 
any further, or to establish any vaUd distiuctidn. The Grreat Seal appears 
tome to have derived its effect not from the circumstance that it was affixed 
by the Chancellor (for its mere delivery without patent or commission 
conferred the office), but, from the circumstance that it is the seal of the 
Sovereign, from whom all Courts derive their authority, and by whom all 
the Jud^ of the superior Courts are appointed, and is used by her in her 
royal capacity for the purpose of authenticating acts performed and appoint- 
ments made by her as Queen. It is, .1 conceive, the seal itself that makes 
the record, and not the circumstance that it was affixed by a particular 
functionary, who, by virtue of his being entrusted with the custody 
of that seal, possessed and exercised judicial power. I am, therefore, 
disposed to hold that grants from the Crown in this colony under the 
public seal of the colony are records; and further, that these leases 
are such grants. I think that whether we look at the form of the 
leases as set out in the writ or at the language of the Act which 
authorizes them to be granted, they are grants of an interest in land, 
either by or in the name and behalf of the Queen, and they are under the 
public seal of the colony. As at present advised, therefore, I should hold 
that these leases are records. Assuming this to be the case, there is the 
further objection that they are at any rate nob records of this Court, and 
that consequently a scire facias^ which, according to the resolution of the 
Judges in Sir Oliver Butler's case, is a judicial writ, and to be founded on a 
record of the Court out of which ife issues, will not lie. There is 
undoubtedly great force in this objection ; and if the question here were 
between this Court and another Court which had power to issue a writ of 
scire facias, and of which thess leases were records, I should have no hesita- 
tion in giving effect to it. But as the question is not whether this writ 
should issue out of this Court or out of some other Court having jurisdic- 
tion in the matter, but whether the right of the Crown and the subject to a 
scire facias can be exercised at all, it appears to me that the conditions of 
the question are so far changed as to afford a presumption that the answer 
should be changed also. I conceive that the right of the Crown to a scire 
facias to repeal a patent is an essential part of the prerogative, and that it 
exists in this colony, although owing to our different circumstances the 
pMent may not be a record of any Court. And, further, I am of opinion 
that this Court, which is the only Court in which the question can be tried, 
has authority to issue the writ ; and this conclusion is not without direct 
support from authority. In the fourth Institute, p. 72, it is laid down that 
a scire facias to repeal a patent may be brought in the King's Bench, for 
which is cited a case in the year books, 3 Hen. IV. It may be admitted 
that this case would not now be followed in England, and that the whole 
tnurent of subsequent authorities is against it ; but it must be remembered 
that all of those subsequent cases proceed upon the tacit ground that there 
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is another Court OTit of which these -writs rightly issue, and that they con- 
tradict the dictum of Sir Edward Coke only or chiefly by implication. By 
deciding that a scire facias to repeal a patent can issue out of Chancery 
because patents are records of that Court, they involve, as a consequence, 
that it cannot issue out of the Queen's Bench ; but the circumstance that 
the writ can issue out of Chancery, so that the Crown and the subject are 
able to exercise their rights, is, as it seems to me, in every instance, an 
^sential part of the case. In fact, I think we may adopt the language of 
the Judges in Butler's case in a wider sense than they intended it — ''that 
there never has been any question whether the writ would lie, but only as 
to the manner of pursuing it and other incident matters." If therefore this 
was the first case of a scire facias to repeal a grant under the public seal of 
a colony issued by a Court which had not the custody of that seal, and of 
which the grant was not a record, I should still upon principle hold that the 
writ would lie. The ungranted lands in the colony are " waste lands of the 
Crown" held by the Queen by virtue of her prerogative. The power vested 
n the Governor of granting those lands does not confer any interest upon 
him or alter the rights or remedies of the Crown or the subject in respect of 
contracts or grants aflfecting such lands {Nurse v. Lord Seymour^ 13 Beav). 
The grants, too, are required to be made in the name and on behalf of the 
Queen, for I agree that the language of the 13th section of the clause under ' 
which these leases are made is to be read in connection with the 5th section, 
which prescribes the manner in which all grants under authority of that 
Act are to be made, and .they are consequently to be regarded as grants 
made by the Queen herself. They are issued under the public seal of the 
colony, and are therefore, as appears to me, records, either by reason of the 
public seal being affixed, or by force of the Act itself, which, by making 
them operate as valid grants of the Crown, does in effect make them records, 
since the Crown can only grant by matter of record. And as the Queen, if 
she grant anjrthing which by law she cannot grant, may jure regio have a 
scire facias to repeal her own letters patent (4 Inst., 88) ; and as when a 
patent is granted to the prejudice of the subject the Queen is of right to 
permit him upon his petition to use her name for the repeal of it in a scire 
facias at the Queen's suit (Butler's case, 2 Vent., 344, Eastern Arch. 
Cowpany v. the Queen, 2 E. and B., 856) ; and as, in my opinion, there is no 
other Court which could issue a scire ficias for the repeal of grants under 
the public seal of the colony but this Court, I think that the Queen, who by 
her prerogative may sue in what Court she pleases (Com. Dig. Prerog., D. 
^5), may sue by scire facias in this Court, and that the promoters, if injured 
by the grant, are entitled upon petition to the use of her name in a scire 
facias ioT the repeal of it. It, however, appears to me that the case of the 
Attorney- General v. Clarke, to which I have before referred, is a strong 
authority in support of the view which I have taken. In that case the 
Queen's Attomey-Greneral in New Zealand sued by scire facias, issued out 
of and returnable in the Supreme Court of the colony, for the repeal of a 
statutory grant of land made by the Governor under the public seal of the 
colony. The authority for the issue of that writ was a warrant under the 
hand of the Governor and the public seal of the colony. The defendant 
appeared to the scire facias, and pleaded certain facts in support of the grant. 
To this plea there was a demurrer, and upon the argument on that de- 
murrer the Supreme Court of New Zesdand, looking at the whole record, 
was of opinion that, although the grant was not good under the statutory 
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power upon which the defendant relied, yet that, as it was capable o£ being 
supported as a prerogatiye grant, the Crown was not entitled to judgment. 
In this particular conclusion the Court of Appeab differed from the Supreme 
Court, holding that as the grant purported to be made in exercise of a 
statutory power, there would be no ground for holding that it was made in 
exerdse of the prerogative, and that it must be held to be valid or invalid, 
according as it was or was not authorized by the Statute. Now, it in no 
doubt true that the question which I have been here discussing was not 
formally ndsed in that case ; but as the Judicial Committee of the Privy 
Council were asked to reverse a judgment of the Court below on a demurrer, 
they were bound to look at the whole record, and not to give effect to the 
appeal unless it appeared not merely that the Court below was wrong in 
the particular point, but also that the Crown, upon the whole record, was 
entitled to judgment ; and especially as the respondent, the defendant below, 
did not appear to support the judgment, we may, I think, feel sure that 
they took care he was not deprived of the benefit of any obvious objection 
which might have been ui^ged on his behalf had he been represented before 
theuL Now, upon the face of the proceedings it appeared that in New 
Zealand, as in this colony, the public seal of the colony under which the 
grant was issued was in the custody of the Governor ; that the grant sought 
-to be repealed was not alleged to be and was not a record unless it became 
so by the act of affixing the public seal ; and that, at any rate, it was not a 
record of the Supreme Court ; that it was not a grant emanating from the 
bounty of the Crown, but was in exredse of a statutory power, and in dis- 
charge of a statutory duty, and that the wire facia* was issued out of the 
Supreme Court under its own seal. The very particularizing of the statement 
of the case as it came before the Judicial Committee, set forth in the report, 
is to my mind evidence that these matters were fully brought to their notice. 
The objections taken here lie patent and palpable on the face of the state- 
ment upon which they had to decide.- It is true that neither in the Court 
below nor upon the appeal was any question raised as to the right of the 
Crown to a B(Are fadaa out of the Supreme Court to repeal the grant ; but 
I cannot imagine that the Judicial Committee would have overlooked this 
point, or that they would have given judgment for the Crown against an 
absent defendant in a procedure which was void ab initio. I must there- 
fore regard that case as a distinct authority in favour of the present pro- 
moters ; and even if I was not satisfied that it was rightly decided, I should 
hesitate to make this rule absolute while it remains unreversed. For the 
reasons which I have previously stated, I am, however, of opinion that the 
judgment in that case, so far as it supports the right of the Crown to this 
writ, is well founded. In that case, as in the present, the analogies of the 
English law have been followed, though it is impossible to pursue its 
practice. The Governor, who has the custody of the public seal in this 
colony, cannot issue a writ, but he gives his authority for its issue. The 
scire facias is issued out of the only Court which has jurisdiction to issue 
such a writ, and to try the questions which may be raised under it. In 
England, also, the Court of Chancery, though it could issue the writ, could 
not try any issues of fact which might be raised under it, but must 
transmit the record for the purpose of trial to the Court of Queen's Bench, 
which then retains and passes judgment upon it. The original authority 
for the proceeding consequently in this case is given by the keeper of the 
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public seal in the only manner in whicli he has the power to give it, and it 
appears to me that this authority is sufficient. 

BaJcetoeH. — The rule will be discharged with costs ? Then I have also to 
ask that the public seal of the colony should be taken from the writ. 

GwYNNE, J. — There is no writ. It has been quashed. 

BaJcewell. — Still the document has the seal on its face, and it is suggested 
that appeal wiU be resorted to. 

BooTHBV, J. — 1 think this motion premature. The matter may be brought 
forward when the motion for leave to appeal comes on. 

Hanson, C.J. — The majority of the Court are of opinion that costs 
should be granted. 

Way then, on behalf of the plaintiffs, moved for leave to appeal to Her 
Majesty's Privy Coimcil, which was allowed upon the plaintiff's giving 
security for costs, proceedings la the meanwhile to be stayed. 

On 24 -September, 1864— 

Boueaut applied for absolute leave to appeal to the Judicial Committee 
of the Privy Council. He read the certificate of the Master that the requisite 
bond had been deposited, and the affidavit of John Brady that such bond 
was satisfactory to the defendants. 

The application was granted, and 

BooTHBY, J., then read the additional reasons for his judgment as 
under: — The plaintiffs herein having applied to this Court for leave to 
appeal to Her Majesty in Council under the provisions of the Order in 
Council made the ninth day of June, 1860, and permission so to appeal 
against the order of the Court quashing the plaintiffs' writ made during the 
present term having been granted, 1 nov, on this the last day of term, add 
to the reasons given by me on the day such order was made, as influencing 
my judgment in concurring in such order, as follow: — My reservation of such 
further reasons until leave to appeal should have been made was declared 
at the time of the order to quash. By the Imperial Act 18 and 19 Vict., 
c. 56, s. 2, the repeal of the 5 and 6 Vict., c. 36, and 9 and 10 Vict., c. 104, 
and other provisions of 18 and 19 Vict., c. 56 are made to take effect in 
South Australia from the date of the proclamation in the colony of the 
assent of Her Majesty to any Bill which may be passed by the Legislature 
of the colony under the provisions of 13 and 14 Vict., c. 69, establishing 
a Legislative Council and Assembly within the colony, iii lieu of the then 
Legislative Council. And by section 6 all existing regulations respecting 
the sale or other disposal of the waste lands of the Crown are maintained in 
force until the Legislature shall otherwise provide. The question, therefore, 
whether a Legislative Council and Assembly has been lawfully established 
in this province, is an imperative enquiry to be first entered upon in ascer- 
taining whether the plaintiffs' writ has any support in law, inasmuch as all 
its allegations rest on assumed breaches of an Act of the de facto Legislature 
of the province, consisting of Legislative Coimcil and House of Assembly. 
The Constitution Act, No. 2 1855-6, by which the existing Legislature of 
two Houses is assumed to have a lawful existence, contains many pro- 



Digitized by VjOOQIC 



156 S. A. LAW REPORTS. 1867. 



BXGINA Y. HC70HES AND OTHERS. APPENDIX. 



vinoiiB exceeding the powen oonfeired on the Legislatare which passed it, 
composed of one Honse, styled a L^iislative Ck>micil, and its members partly 
nominees of the Crown and partly electiYe, and created under the provisions 
of the 7th sect, 13 and 14 Vict., c. 59, by Ordinance No. 1, 1851, but 
repealed by sect. 63 of No. 10, 1855-6. Sect. 32 of 13 and 14 Vict., c. 59, 
gave to this Legislatare of one House power to establish, instead of one 
Legislative Council, separate Legislative Houses, and to vest in such the 
powers and functions of the Legislative Council for which the same might 
be substituted; and this power of substituting two Houses for one is assumed 
to have been lawfully exercised by the Constitution Act, No. 2, 1855-6. Such 
Act, however, contsdns many provisions in excess of the powers assumed to 
be exercised. Blue Booh of the Imperial Parliament laid before both Houses 
bjf command of Her Maywly, Augtut^ 1862 — my widenee before Committee of 
thf House of Assembly of this Province, pp. 32, 33, 50, 51. 1. The restraint 
on the Crown by sec. 2 as to a dissolution of- the Legislative Council has no 
warrant from any words in the Lnperial Statute. Freedom from the con- 
stitutional restraint of dissolution was not a function or power possessed by 
the L^;islature of one House, and the express words of the Statute provide 
only for the transference of the same powers and functions to two Houses 
as was possessed by the one House. A Legislature of one House, subject to 
dissolution, having authority to divide itself into two Houses, has no 
authority to provide that one of such Houses shall not be subject to dissolution. 
— Blue Book of Imperial Pariiamenfy supra, p. 51, 2. The provision of sect. 
17, in connection with sect. 32, that the acceptance of office by persons 
made by the same section ex-officio members of the Executive Council, is 
repugnant to the Constitutional Law of England, and therefore ultra vires, 
and is also a restraint on the Crown's prerogative beyond the powers of a 
Colonial Legislature. — Parliamentary Blue Book, supra, pp. 52-55. 3. 
Sees. 29 and 33 contravene Imperial Statutes which provide for the payment 
of money on sole warrant of the Governor, 5 and 6 Vict., c. 76, sect. 35, 13 
and 14 Vict., c. 59, sect. 14, and are ultra vires as restraining the Crown's 
prerogative as to appointment or dismissal from office. — Parliamentary Blue 
Book, supra, pp. 52-53. 4. The 35th section, providing that the Parliament 
shall have power by any Act to define its privileges, provided that such 
shall not exceed those now held by the Commons House of Parliament, is 
not supported by any Imperial Statute, and without such is uUra vires. — 
Parliamentary Blue Book, supra, p. 57. In addition to these instances of 
excess of authority by the Legislature which passed the Constitution Act, 
pointed out by me to the Committee of the House of Assembly in 1862, the 
following also exist on the face of the Act. 5. By sect. 3 every House of 
Assembly shall continue for three years, and no longer, subject to be sooner 
dissolved — so contravening Imperial Statutes 5 and 6 Vict., c. 76, s. 21, and 
sect. 12 of 13 and 14 Vict., c. 12, which, read together, provide that every 
Council shall continue for five years and no longer. A Legislature of one 
House, having authority to separate itself into two Houses — ^the one House 
having by Imperial Statute a duration for five years, has no authority to limit 
the duration of one of such separate Houses from fi^s years to three. The 
objection on the same grounds to the provision that one of the two Houses 
so separated shall not be capable of dissolution by the Crown, I have before 
pointed out, supra. 6. The provision as to the preparation of Standing 
Orders departs from 5 and 6 Vict., c. 76, s. 27, and 13 and 14 Vict., c. 59, 
s. 12, by omitting the restraining words of sec. 27 of 5 and 6 Vict., c. 76, as 
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follow: — ** Suhjfctneverthelesatothe confirmation or disallowance nfSerMajesf^y 
in manner provided retpecUng Ordinances to he made by the Gorervor and 
Council of the »aid colony," Thus the legislative authority when in one 
House was subject to its Standing Orders, although approved by the 
Governor, being disallowed by the Crown. Such one House on separating 
itself into two Houses, had no authority to reUeve from this restraint by the 
Crown, provided by Imperial legislation. By the joint operation of the 
Constitution Act, 1856, and the Electoral Act, No. 10, 1856, necessarily 
read and construed together, the whole province is made to form one 
district for the purpose of electing the whole 18 members for the Legislative 
Council. I am of opinion that nothing can be plainer, not only from the 
express words used, but from the whole purview and intention of the 
Imperial Statute 5 and 6 Vict., c. 76, sect. 2, and 13 and 14 Vict., c. 59, 
sect. 12, that a division of the whole province into convenient electoral 
districts, and an appointment of the number of members to be elected for 
each of such districts, should be made. All this was imperative while the 
legislative authority was vested in one House; the only question is whether 
sect. 32 of 13 and 14 Vict., c. 59, in giving authority to the Legislature of 
one House to separate itself into two Houses, gives any authority for 
providing that, as to election to one of the two such separated Houses, the 
province shall not be divided into districts. To call the entire province a 
division into a district for election to the Legislative ^Council, is to do 
violence to plain words, which no rule of construction will allow. If the 
words of sect. 32 would warrant the election of one of the two separate 
Houses by the whole province, the same rule of construction would allow of 
both Houses being elected in like manner. The words of the section 
providing that two " separate Legislative Houses may" consist respectively 
of such members to be appointed or elected respectively by such persons 
and in such manner as by such Acts shall be determined, and to vest in 
such separate Legislative Houses the powers and functions of the legislative 
Council, for which the same may be substituted, receive fuU operation by 
such of the provisions of the Constitution Act as provide what class of electors 
shaU vote for one House and what class for the other House, and by the 
provisions for the manner of the election of each of the two Houses by 
means of a registration of electors, and the necessary concomitant provisions. 
Considerations of public policy in connection with the analogies of the 
constitutional law of England would hinder a construction of the words of 
sect. 32, which would enable a whole population of a province, with only a 
slight restriction, to vote en masse for the one of two Houses of Legislature 
plainly intended to provide for the representation of the property of the 
province, while, as to the other House, there are no words to restrict the 
whole population of full age from being admitted to the franchise, with only 
the restriction of registration and six months' residence, from voting for the 
other of such two Houses. — Blue Booh of Imperial Barliamenty supra, pp. 
54, 55. The Imperial Statutes plainly provide not only for the division of 
the province into separate districts, but gives also the right to vote to a 
registered elector in every district in vuhich he hus property. In the 32nd 
section there is clearly no power to disfranchise any person whom the 
Imperial Statutes had quaMed to vote for the Legislature of one House. 
There is indeed a provision te alter the laws concerning the qualification of 
electors; but a power to alter such qualification cannot be construed to 
include a power to disqualify. The Legislature of the province, in passing 
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Ordinance No. 1, 1851, under the provisiomi of 13 and 14 Vict., c. 59, to 
establish the TegislatiTe Council which passed the Constitution Act in 
question, provided by sects. 22 and 23 a polling-place in the City of Adelaide 
for each of the sixteen electoral districts into which that Ordinance divided 
the whole province. This one House, when forming the Legislature of the 
province, could have no power unless given by express words when 
separating itself into two Houses, to provide, as a necessary consequence 
of not dividing the whole province into separate districts, that an elector 
theretofore qualified to vote for a separate representative in every of the sixteen 
districts in which he might hold property, should thereafter vote only for 
one district for eighteen representatives; while an elector qualified in only one 
district by occupation under a rental of £20 should have the same electoral 
power. So also as to the other of the two Houses into which the Legislature 
was separated. There is no power to disfranchise an elector whom the 
Imperial Statute had enfranchised with a vote in every electoral district in 
which he was qualified by property, so that he should in future be limited to 
a vote in only one district, while an elector qualified by manhood suf&age 
alone, coupled with residence, should have the same power. The Legislative 
Council of one House had legal power to enfranchise manhood suffi-age for 
the House of Assembly, but it had no power to disfranchise the representa- 
tion of property in the same Bouse by restricting its possessors to only one 
vote for a single district. By sects. 38, 39, a Civil List is granted to Her 
Majesty payable every year out of the Consolidated Revenue Fund of the 
province, differing from that provided by the Imperial Statute, 13 and 14 
Vict., c. 59, schedule D, part 1 and 2. By sect. 18 of that Act the 
liOgislative Council has the power to alter all or any of the sums mentioned 
in the schedule, and the appropriation of such sums to the purposes 
mentioned, under certain restrictions; but by sect. 14 of 13 and 14 Vict., 
"it shall not be lawful for any such Council (Legislative Council) to pass, or 
for any such Governor to assent to any Bill, appropriating to the pubUc 
service any sum or sums of money unless the Grovemor, on Her Majesty's 
behalf, shall first have recommended to the Council to make provision for 
the specific public service towards which such money is to be appropriated." 
This recommendation of the Governor, therefore, forms a condition pre- 
cedent to the lawful passing of such a provision as is contained in the 38th 
section of the Constitution Act and schedule thereto ; and therefore, to give 
legal force to such a provision, the section in question should have shown by 
way of preamble the fact that the Governor had recommended the altered 
appropriations, as contrasted with Schedule D of the Imperial Act. In 
the absence of such preamble, I am of opinion the Legislative Council had 
no authority to include the claus6 in question in the Constitution Act, and 
that imperial le^lation is needed to make it valid. The Imperial Statutes 
constituting the existing Legislatures of New South Wales and Victoria, 
18 and 19 Vict., c. 54 and 55, in their preamble, contained respectively a 
legislative declaration that it was not competent to Her Majesty to assent 
to the Bills which had been passed by the respective Legislative Councils 
of those provinces, existing under the same Imperial Statutes as the 
Legislative Council of this province in 1856, as contained in the schedules 
of each of the Imperial Statutes enabling Her Majesty to assent to such 
Bills. I am fortified, therefore, in the opinion that the Constitution Act 
of the province, for the many reasons I have pointed out, requires no less 
the aid of an Imperial Statute to give legal validity to the many provisions in 
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excess of the authority conferred by the 13 and 14 Vict., c. 59, and prior 
Statutes necessary to be construed therewith. The Govemor-in-Chief , I am 
of opinion, was erroneously advised to give his authority, produced to the 
Court, and accompanying the plaintiffs' writ^ inasmuch as there is no legal 
power in the Oovemor to give such authority in the absence jof any in- 
structions from Her Majesty to that effect. If such instructions exist they 
are necessary to be produced to the Court or recited in the authority of the 
Governor, relied on by the plaintiffs, and produced to the Court. The fiat 
of the Attorney-General attached to such authority from the Govemor-in- 
Chief has no legal operation, for no such office has ever been created in this 
province by any charter of Her Majesty or by any Statute. The office of 
Advocate-General was created by charter or Statute at the foundation of 
the colony, and has never been repealed, unless the naming of such an office 
in Schedule 32 of the Constitution Act is a sufficient creation of the office 
of Attorney-General. — ParHamentary Blue Bool\ supra, pp. 37-47. The 
teste of the plaintiffs' assumed writ has no legal force. The te&te should 
be '* witness ourselves," &c. Assuming that the teste in the name of 
the Chief Justice would be sufficient, the office of Chief Justice has 
never been created in this province. The Ordinance relied on, No. 31, 
1856, does not profess to create the office, but only to confer the title ; 
and, in the absence of such office lawfully created, the only lawful teste of 
all writs is, by rules of Court, in the name of the Senior Judge ; and all 
writs were so tested up to the supposed coming into operation of an Ordi- 
nance of this province before the Constitution Act, and appearing amongst 
the Ordinances of the province as No. 31 of 1856. The words * * Chief Justice 
or Judge" appear in the Ordinances of the colony, from and since the year 
1841 ; but the mere words " Chief Justice or Judge" were never supposed to 
confer the title even, much less the office. In the case of McEllister v. Fenn^ 
argued in this Court on the 8th November, 1861, in which the validity of 
this Ordinance came in question, I said, in a written judgment on that 
question — "On the arguments in Payne v. Bench, 16th April, 1861, the 
attention of the Court was not called to the omission in Ordinance No. 31, 
1856, of the words forming a part of every valid Statute — *By His 
ExceUency the Govemor-m-Chief of South Australia, with the advice and 
consent of the Legislative Council thereof ;' neither was such omission, that 
I am aware of, then known to any member of the Court. The blot, however, 
is now hit, and the question arises for determination, what is the legal effect 
of such omission. The omission of these words, I am of opinion, is fatal 
to any legal operation of the supposed Statute. The authority of the 
Parliament of this province rests only and entirely on Imperial Statutes. 
The enactment of every law made under such authority must be in a manner 
known to the law, and by words which show jurisdiction to legislate. The 
Courts of Westminster have established a settled state of the law, that 
every instrument resting on a Statute for its validity must, on the face of it, 
disclose jurisdiction in the parties making it to create the instrument in 
question. How shall this be, when the parties making the Statute in question 
are not even named ? I have examined the supposed Act as preserved in the 
records of Parliament, and find the omission of the words, the want of 
which is objected to as being fatal to its operation, exists in the original, and 
is not an omission traceable to the Queen's Printer, as was suggested in the 
argument might be the case. That the alleged Act assumes to take away 
the Queen's prerogative of appointing her Judges of this Court, with the 
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advice of her Secretary of State, is also a fatal objection to its validity. 
Her Majesty cannot assent to such a deprivation of her prerogative by a 
Colonial Legislature without the consent of the Imperial Parliamei|t. For 
this reason the royal instructions accompanying the commisaion of the 
Govemorrin-Chief, and which in legal effect form a part of that conmussion, 
and have a statutory force, require that all Bills whereby Her Majesty's 
prerogative may be affected shall be reserved for Her Majesty's consideration. 
The Bill in question, therefore, was of a class which the Imperial Statute 5 
and 6 Vict., c. 76, s. 33, required to be treated in a manner prescribed for 
reserved Bills ; but this not having been done, a further and fatal ground of 
invalidity ia created. The Supreme Court of this province was founded on 
Ordinance No. 5, 1837, which afterwards by 5 and 6 Vict., c. 62, 1842, 
received the confirmation of the Imperial ParUament, and which the 
Legislature of this province has no authority to repeal. The Order in 
Council of June 9, 1860, now regulating appeals to Her Majesty in Council, 
in its preamble treats the Supreme Court as constituted by Ordinance No. 5 
of 1837. I would now add that this Ordinance is invalid, as assuming to 
create a Court of Appeal within the colony to review the decision of the 
Supreme Court, to be constituted by the Ministry of the day as ex officio 
members of the Executive Council of the Governor; so constituting the 
Govemor-in-Chief, with his Ministry, a Court to decide on the lawfulness of 
their own proceedings in reference to advice given to His Excellency as to the 
conduct of legislation, and its compliance with the Imperial Statutes. Thi^ 
Ordinance, No. 31 of 1856, assuming its validity at the time of passing, is now 
without form, as the legal result of the repeal of the Ordinance which created 
the Legislature by which it was passed ; a question which I proceed further 
to examine. — Parliamentaty Blue Book, supra p. 40. Assuming the validity 
of the Constitution Act of 1856, I have shown in my judgment in Auld v. 
Murray^ on 16th December last, before referred to, that as the result of an 
error by the Legislature in repealing -v^dthout qualification Ordinance No. 1 
of 1851, without which the Legislature which passed the Constitution Act 
had no lawful existence, the Constitution Act has itself become abrogated, 
as the necessary legal result of such repeal of Ordinance No. 1 of 1851. The 
laws of a statutory Legislature cannot be put in force after the date of the 
repeal of the Ordinance or Statute on which the authority of such Legislature 
rests for any purpose arising after the date of such appeal ; for in legal effect 
the repeal of an Ordinance or Statute creating a Legislature of derived and 
limited authority, deprives, from the date of such repeal, the laws of such a 
Legislature of all legal force, as to any further and future operation after 
that date, save only to protect what had been lawfully done before the date 
of such repeal. A statutory Legislature, of only derived and limited 
authority, needs the continued support of the power tbat created it, so long 
as it is sought from time to time to put its laws into operation. If the Im- 
perial Parliament were without qualifications to repesd the Statutes 18 and 
19 Vict., enabling the Crown to assent to the existing Parliaments of New 
South Wales and Victoria, could it be argued that after the date of such 
repeal the Parliaments of the colonies could continue lawfully to assemble 
and pass laws, or the Court to enforce laws for the calling together and 
assembling of such Legislatures ? The derivative nature of such Parliaments 
as, resting only on Imperial support, brings such a result in law from the 
withdrawal of such support. Hence, in all Imperial Statutes affecting the 
authority of colonial Legislatures, jpepealing clauses always contain a 
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qualifying provision to protect the continued operation and force of lawa 
previously made. The laws for constituting, electing, calling together, and 
assembling in two Houses of the de facto Parliament, of South Australia, all 
rest on the authority of a valid Statute, Ordinance No. 1, 1851, but lawfully 
repealed on 2nd July, 1857, without qualification. After thdt date no law 
of such repealed Legislature can be put in force for the calling or assembling 
of a Legislature of two Houses, resting on the authority of such repealing 
Statutes. The legal result pointed out is analagous to the law of powers, 
which, when revoked, cease to have any operation, save only to protect the 
past operation during the existence of such powers. A power to A, with 
authority to delegate such power to B, and such delegation exercised, a 
revocation of the powers to A revokes also the delegation to B. So, also, 
judicial authority conferred on A, with po'^er to appoint a deputy, and 
exercised, the death of A revokes the authority of such deputy. Charters 
to Corporations, or creations of such by Statute, with power in either case 
to create by-laws, on revocation of such charter on absolute and unqualified 
repeal of a Statute creating such Corporation, revokes or repeals the further 
operation of such by-laws, save only to protect the past. Imperial Statutes 
frequently confer power on Her Majesty to issue orders in Coupcil under 
the provisions of such Statutes. An unqualified repeal of such Statutes 
revokes the authority of such orders in Council after the date of such repeal, 
and prevents the making of any further orders in Council under such 
repealed Statute, The repealed Ordinance No. 1 of 1851 was a necessary 
link in the chain of authority under which the Constitution Act waa passed. 
Without the passing of the Ordinance, the provisions of 13 and 14 Vict. , c. 
59, as to the creation of two separate Legislative Houses, would not have 
been put in force. It is therefore a fallacy to contend that the Constitution 
Act is supported by the provisions of 13 and 14 Vict., c. 59, which stand, 
without doubt, unrepealed ; but its provisions wiU be searched in vain for 
any authority to constitute two Legislative Houses without first constituting 
by some Act a Legislative Council, which was lawfully done by a valid Act, 
but such Act having been repealed without qualification is as though it had 
never existed in respect of any present operation. I omitted to notice that 
I regard the judgment of Sir W. Grant as an authority for holding that this 
Court has no authority to issue a writ of scire facias of the nature sought to 
be enforced by the plaintiffs. 



On the 1st February, 1866, the judgment of the Judicial Committee of the 
Privy Council on the appeal was delivered as follows : — 

Present — ^Lord Chelmsford, Sir Jas.W. Colville, and Sir Edward Vaughan 
Williams. 

This is an appeal against a rule of the Supreme Court of the Province of 
South Australia, making absolute a rule of the same Court obtained by the 
respondents for quashing a writ of scire facias, issued for the purpose of 
revoking certain leases of Crown lands granted by the Governor of the pro- 
vince to the respondents. 

The question raised by the rule and to be decided upon the appeal is, 
whether the Supreme Court of South Australia had jurisdiction to proceed 

M 
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by writ of fetVtf facia$ to annnl grants or leases of Crown lands within the 
province. 

The writ of mire facias to repeal or revoke grants or charters of the Crown 
is a prerogative judicial writ, which according to all the authorities, must 
be founded upon a record. These Crown grants and charters under the 
Great Seal are always sealed in the Petty Bag Office, which is on the Com- 
mon Law side of the Court of Chancery, and become records there. 
Whether grants would be records by the mere act of sealing without enrol- 
ment in the Court it is unnecessary to consider, because in point of fact such 
grants are invariably enrolled. They are, then, at all events, brought within 
the definition of a record given in Coul Dig., Record A, upon the authority 
of Co. Litt. 260a, viz., ** A memorial of an act or proceeding of a Court of 
Record proceeding according to the course of the Common Law, entered on 
parchment for the preservation of it." All charters or grants of the Crown 
may be repealed or revoked when they are contrary to law, or uncertain, or 
injurious to the rights and interests of third persons, and the appropriate 
process for the purpose is by writ of scire facias. And if the grant or 
charter is to the prejudice of any person, he is entitled as of right to the 
protection' of this prerogative remedy. For, as was said by C. J. Jervis, in 
the case of the Eastern Archipelago Compinif v. the Queen (2 E. and B., 94), 
**To every Crown grant there is annexed by the Common Law an implied 
condition that it may be repealed by scire facias by the Crown, or by a sub- 
ject grieved using the prerogative of the Crown upon the fiat of the Attor- 
ney-Greneral." 

This being the long-settled and well-known rule of proceeding with 
respect to Crown grants in this country, the question to be determined is 
whether grants and leases of Crown lands in South Australia are of such an 
analogous character and description as to be necessarily subject to the same 
remedial process of scire facias for their repeaL 

The first thing to be considered is the constitution of the Supreme Court 
of the province. This was settled by a Colonial Act, No. 31, 1855-56, 
intituled **An Act to consolidate the several Ordinances relating to the 
establishment of the Supreme Court of the Province of South Australia." 
By the 7th section of this Act, the Court is constituted a Court of Record, 
and is to have cognizance of all pleas, civil, criminal, and mixed, and juris, 
diction in all cases whatsoever, as fully and amply in the province and its 
dependencies as Her Majesty's Courts of King's Bench, Common Pleas, and 
Exchequer at Westminster, or either of them, lawfully have or hath in 
England." And by the 8th section, it is enacted "that the Supreme Court 
shall be a Court of Equity in this province and its dependencies, and shall 
have power and authority to administer justice, and to exercise and perform 
all such acts, matters, and things necessary for the due execution of such 
equitable jurisdiction as the Lord High Chancellor of Great Britain can or 
lawfully may within the realm of England ; and all such acts, matters, and 
things as lawfully can or may be done by the said Lord High Chancellor 
within the realm of England in the exercise of the jurisdiction to him 
belonging." The 16th section gives the Judges of the Supreme Court power 
to make and practise (probably a misprint for ** frame") general rules and 
orders "touching and concerning the time and practice of holding the 
Courts, the forms and manners of proceeding, and the practice and pleading 
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upon all indictments, informations, actions, suits, and other matters to be 
brought therein." Whether, under the powers conferred by this section, it 
would have been competent to the Judges to have made a rule for *' the form 
and manner of proceeding" in suits to revoke grants of Crown lands, and to 
have ordered that the remedy by scire faciets should be applicable to such 
cases, it is unnecessary to consider. They have not done so. They have 
promulgated a rule as to the teste of writs of scire facias, but as that process 
is applicable to other objects besides the grants of Crown lands (such as 
recognizances and judgments), the right to use it in order to annul the 
leases in question must depend upon whether the grants are of the peculiar 
nature and character *bo render them a proper foundation for this particular 
remedy. 

The leases were granted by the Governor under the powers conferred upon 
him by a Colonial Act, 21 Vict., No. 5, intituled **An Act for regulating 
the SsJe and other disposal of Waste Lands belonging to the Crown in South 
Australia." By the first section of this Act, ** All the waste lands of the 
Crown within the province are to be disposed of in the manner and 
according to the regulations therein provided, and not otherwise." The 
absolute sale of these lands is provided for by the 5th section in these terms : 
"Under and subject to the various provisions and regulations hereinafter 
contained, the Governor is hereby authorized and required, in the name and 
on the behalf of Her Majesty, to convey and alienate in fee-simple, or for 
any less estate or interest, to the purchaser or purchasers thereof, any waste 
lands of the Crown in the said province, which conveyances and alienations 
shall be made in such forms as shall from time to time be deemed expedient 
by the Governor with the consent of the Executive Council, and shall be 
sealed with the public seal of the same province." 

There can be no doubt that under the words **in fee-simple or for any 
less estate or interest" in this section, the Governor might have grant sd 
leases of the Crown lands ** in the name and on the behalf of Her Majesty." 
But the leases in question were made by the Governor himself under the 
authority of the 13th section of the Act, which enacts "that it shall be 
lawful for the Governor to demise for the purposes of mining for any metal 
or mineral, excepting gold, to any person applying for the same, any portion 
of the waste lands of the Crown within the said province not exceeding 80 
acres, for any period not exceeding 14 years, at an annual rent of 10s. per 
acre, &c. ; subject to such regulations for the granting of such leases, and 
for the working and resumption of the same, as may from time to time be 
made by the Governor with the advice and consent of the Executive 
Council." The leases described in this section are not required to be under 
the provincial seal ; and although the leases in question were so sealed, the 
authority would probably have been as strictly pursued if they had been 
executed under the private seal of the Governor. 

It may be assumed for the purposes of the present case that these leases 
are void, being of quantities of lands exceeding 80 acres ; and the appellant 
insists that the remedy by scire facias is not only the proper but the only 
remedy for setting them aside. 

It was contended, in the first place, that these leases were virtually 
records. That the Governor was entrusted with all the ministerial duties of 
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putting the provincial seal (tlie Qneen's seal of the province) to grants of 
Crown lands. That the Supreme Court, besides being a Court of Record, is 
also a Court of Equity, and can perform *'aU such acts, matters, and things 
as lawfully can or may be done by the Lord High Chancellor within the 
realm of England in the exercise of the jurisdiction to him belonging." 

The meaning of this aigument seems to be that all the machinery existed 
•in the province for placing grants of Crown lands on the same footing with 
those in this country, both in their original creation and for constituting 
them a record. But it was not pretended that any enrolment of them had 
taken place, and it therefore became necessary for the appellant to insist 
that the leases were in themselves records. With this view it was asserted 
that every grant under the Great Seal is ipto facto a record, and that the 
seal of the province, which was entrusted to the Grovemor by the Queen's 
commission for the purpose of making grants in Her Majesty's name, is 
equivalent to the Great Seal. Assuming this to be the case, it would 
advance the argument a very short way, unless it could be established that 
the mere affixing the seal to an instrument by the Grovemor at once made it 
a record. But a record (to recur to the definition of it given in Comyn's 
"Digest") must be a "Memorial of an act or proceeding of a Court of 
Record,'* and when it is asserted that when the seal of the province is 
affixed to a lease by the Governor it becomes a record, it may not 
unreasonably be asked, a record of what Court ? It must be borne in mind 
that the Governor in granting these leases was not exercising any delegated 
authority from the Crown, but a mere statutory power conferred upon him 
to demise in his own name. 

But it was contended that, if these leases were not records, and, 
conseqaently, not in every respect assimilated to royal grants, yet that form 
must yield to substance ; and when grants of Crown lands were intitxluced 
into South Australia, they were necessarily accompanied with all their 
incidents, one of which is the right of a subject who receives prejudice from 
them to invoke the aid of the writ of scire facias for their repeal. And that 
if persons injured by these grants were debarred from this mode of 
proceeding, they would be remediless. To this it was correctly answered that 
the question of the power of a Court to proceed in a particular course of 
administering justice was one of substance and not merely of form ; and 
that however convenient or necessary a mode of proceeding for the redress 
of certain wrongs might be, that consideration alone would not confer 
jurisdiction on the Court to sanction its introduction. 

But it was further argued on the part of the respondents, that, even if 
scire facias does not lie in this case, the appellant will not be without 
remedy, as the leases may be impeached either by a writ of intrusion, or an 
information in Chancery. It was denied by the appellant that these 
remedies existed ; but it was said that, even if they did, they were ineffi- 
cacious, as a subject has not a right to them ex dehito justitiee as he has to a 
writ of scire facias. But assuming this to be coirect, it would furnish no 
ground for the unauthorized introduction of a remedy to meet a particular 
occasion. 

There can be no doubt, however, that the other modes of proceeding 
pointed out by the respondents are applicable to the grant of the leases in 
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question. The writ of intrusion lies in every case in which a trespass is 
committed on the lands of the Crown, or a person enters on the same with- 
out title. And the information in Chancery may be used to assert the 
Crown's right to property, as it was in the case of the Attorney- General v. 
Ckamhers (4 De G. McN. and Gord., 206), upon a question of the right of 
the Crown to the shore between high and low watermark. 

In the present case a statutory power is given to the Governor to he exer- 
cised over the Crown lands. This power must be strictly pursued. The 
leases which he is authorized to make are limited to the extent of eighty 
acres. This quantity is said to be exceeded in the leases in question ; if so, 
they are altogether void, and the lessees are intruders upon the lands. The 
remedies which have just been adverted to are therefore strictly applicable 
to the respondents' unauthorized possession of the lands of the Crown. 

In the argument for the appellant, the case of the Queen v. Clarke (7 
Moore, 77) was relied upon. That was a proceeding in scire facias to annul 
a grant of Crown lands in New Zealand, where the Judicial Committee 
upon appeal recommended that judgment should be entered for the Crown. 
This, it was insisted, is an express decision that scire facias will lie although 
there is no record. In the judgment of the learned Chief Justice of the 
Supreme Court, the case is treated as a conclusive authority in favour of the 
promoters of the scire facias. But it appears to their Lordships that it can- 
not properly be regarded as a determination of the question. From the 
beginning to the end of that case there was nothing to raise any doubt as to 
the propriety of the proceeding by scire facias. No objection was taken to 
it in the colony. Not the slightest suggestion was offered upon the subject 
in the course of the argument upon appeal. The hearing before the judicial 
Committee was expartCy the respondent not having appeared, and the atten- 
tion of their Lordships was not in any way called to the irregularity of the 
proceeding in the validity of which they are supposed by their silence to 
have acquiesced. Even if the point occurred to their own minds, they might 
very fairly have inferred from the absence of all objection in the Supreme 
Court of New Zealand that the proceeding by scire facias to annul grants of 
Crown lands was proper in that colony, either from the grants being made 
records of the Court, or from the Judges having power to make rules as to 
the form and manner of proceeding, and having authorized the process of 
scire facias in the case of Crown grants. 

The presumption arising from the clause in the Act, 1859, No. 18, autho- 
rizing the Governor to grant letters of registration for inventions, which ex- 
pressly makes them liable to be repealed by writ of scire facias, is unfavour- 
able to the appellant's argument. It may not unreasonably be supposed 
that the Legislature never contemplated that grants or leases of waste lands 
would be made improvidently by the Governor, and would require to be 
recalled. But grants of monopolies to exercise inventions were likely to be 
occasionally prejudicial to private interests, and therefore it was thought 
expedient to give the subject the protection of this prerogative remedy. 

If from the experience of the present case it should be thought desirable 
that the writ of scire facias should be made available for the repeal of Crown 
grants, the Judges apppear to have the power, under the Provincial Act 
^'for consolidating the several Ordinances relating to the establishment of 
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the Supreme Court," to promulgate a rule that the form and maimer of 
proceeding in these cases may be by teirt facias. Or if there be any doubt 
of the sufficiency of such a rule, the remedy may, as in the case of letters 
•f registration for inventions, be given by the Legislature. All difficulty 
for the future will thus be removed. 

Their Lordships being of opinion that the rule granted by the Supreme 
Court for quashing the writ of scire facias was rightly made absolute, will 
recommend to Her Majesty that the appeal against it be dismissed with 
costs. 



The Real Property Act, 1861. 

HAN.SON, C.J., AND BOOTHBY, J.] [SUPREME CoURT. 

20 June, 1863. 

//* re Nathan, Insolvent 

AN EQUITABLE MORTGAGE maybe created by the deposit of a 
certificate of title under the Meal Property Act, 1861. 

The facts sufficiently appear from the judgment of the Court, as under : — 

Hanson, C.J. — In this case two questions are submitted for the opinion of 
the Supreme Court. First — Does a deposit of certificates of title confer on the 
person with whom they are deposited an equitable mortgage valid as against 
assignees in insolvency registered as proprietors ? Second — Had the Union 
Bank, under the circumstances, a valid equitable mortgage on the deposited 
deeds, and on the said certificates of title or either of them, at the date of 
the adjudication of the insolvency ; and if so, was such mortgage determined 
or otherwise prejudiced by the registration of the title of the assignees Under 
clause 75 of the Real Property Act of 1861 ? We are of opinion, upon the 
first point, that the deposit of the certificate of title operated as a valid 
equitable mortgage of the land comprised in it. It is not disputed on the 
part of the assigrees that the deposit of the only instrument of title would 
create a valid equitable mortgage apart from the provisions of the Real 
Property Act, and it is therefore only necessary for the purpose of deciding 
this question to enquire into the effect of that Act. The 38th section, taken 
in connection with the 34th, provides for the registration of instruments by 
the entry of a memorial upon the folium constituted by the existing 
certificate of title. The 39th section provides that no instrument shall be 
effectual to pass any estate or interest in land, or to render any land liable 
as security for the payment of moiiey, but makes the effect dependent upon 
the registration of the instrument. And the 40th section declares that the 
registered proprietor shall hold the land free from any encumbrances excepting 
such as are entered in the folium constituting the certificate of title. And 
the 52nd clause provides the steps to be taken whenever land is intended to 
be made for security for money. It is contended that the combined effect 
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of these clauses is to render the estate and interest of a registered proprietor 
absolutely incapable of -being affected by any contract of mortgage, however 
made or evidenced, which does not appear upon the folium of the certificate of 
title ; at least that it is necessary, as was admitted by the Attorney-General — 
to carry the argument to that extent, in order to support the claim of the 
assignees. The case is not without difficulty. However, we are of opinion, 
looking at all the provisions of the Act, that this is not its effect, and that 
an equitable mortgage may be created, which may be yalid as between the 
parties. The 92nd clause, which authorizes the issue of fresh duplicate 
certificates in certain cases, requires the applicant to make an affidavit that 
he has not deposited by way of security for any loan ; thus, by implication 
recognizing such deposits as affecting the rights of the registered proprietor. 
The 75th section, under which the assignees are registered as proprietors, pro- 
vides that they shall hold the land, subject to the equities upon and subject to 
which the insolV-ent held the land ; and this qualification would be altogether 
superfluous, unless it were admitted that there may be equities affecting the 
land which are not evidenced by any notice upon the folium constituted by 
the certificate of title; and the 115th section, by providing what shall be 
evidence of the title of a registered proprietor bringing a suit for specific 
performance, recognizes the right to enforce contracts affecting the land 
which do not so appear, and this right must be equally possessed by both 
parties to the contract. And besides this, as the equitable jurisdiction of 
this Court — ^which for the prevention of fraud gives effect to contracts not 
capable of being enforced at law — cannot be overturned except by express 
• words or by necessary implication, neither of which appear to us to be found 
in the Act, we are therefore of opinion that the deposit of a certificate of 
title as security constitutes a valid contract on the part of the depositor, 
that his **land shall be liable to the defendant, imd that he will make such 
conveyance or assurance as may be necessary to vest his interest in the 
mortgagee," to use the words of V. C. Kindersley in Pryce v. Burifj 18 Jur. 
967, 23 L.J., Ch. 676. 

BooTHBY, J. — I concur in that judgment; for, assuming the validity of the 
Real Property Act and its provisions, with respect to obtaining a certificate 
of title, relied on by the assignees, the fact stated in the case that the title 
deeds of the property in question were originally deposited with the Bank, 
as an equitable mortgage, prevent their being divested of that lien by 
anything done under the Real Property Act. 



The same point came before the Full Court (consisting of Hanson, C. J., 
BooTHBY, AND G WYNNE, J.J.), in the case of 

Richards v. Jones, 
in which judgment was delivered on 24 June, 1865, as follows : — 

Hanson, C.J. — In this case I have already expressed an opinion, which I 
do not see any reason for altering, nor do I know that I could add much 
more to what I have said in favour of the view that under, the true con- 
struction of the Real Property Act the deposit of a certificate of title does 
create a hen capable of being enforced by this Court. It might bo easy by 
a careful analysis of the Act to give further reasons than I have stated ; but 
I do not conceive this to be necessary. I would only, make one remark, 
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namely, that there seems to me great force in the argument of Mr, Way that 
the deposit itself passes no interest in the land, but is simply capable of 
being made a foundation for proceedings, which would be a security for the 
money advanced. As Lord Eldon put it, it only gave the claimant a right 
to come to the Court to have his claim enforced. I am of opinion that the 
plaintiff is entitled to the relief prayed for ; that the land is a security for 
his debt, and may be sold. 

BooTHBT, J. — I am of opinion that the deposit of the written document is 
sufficient to create an equitable claim, if it is proved to the satisfaction of 
this Court that the depositor of this title was himself the owner, and was 
able to give a benefit to the person claiming the lien ; until we are satisfied 
of this, we cannot order the property to be put up for sale. 

GwYNNE, J. — The question here is — Does the deposit of a certificate of 
title obtained under the provisions of the Keal Property Act, 1861, create 
an interest in the land in favour of the depositee which this Court will re- 
cognize and enforce? On looking at the 39th and 40th sections of the Act, 
it seems to me, that as respects estates and interests in land under the pro- 
visions of the Act, registration under the Act, and that alone, could create 
them ; but without pretending to say what is the precise meaning of the 39th 
section, I may safely conclude that it can apply only to such instruments as 
are capable of being registered. There appears to be no provision for 
registering a written agreement for a future mortgage, and, therefore, it 
would appear that such an instrument is not within the 39th section, and it 
is obvious that a mere verbal deposit of a certificate of a title is a transac- ' 
tion quite beside the Real Property Act. That the Real Property Act con- 
templates the creation and extension of equitable interests quite independent 
of its provisions and beyond its sphere of operation, is clear from the 
80th, 81st, and other sections. And the mode of creating equitable interests 
being untouched by the Act, we must look to the law as it existed before 
the Act, in order to ascertain the effect of depositing such a document as a 
certificate of title. It has been decreed that a mere deposit of title deeds 
relating to real estate upon an advance of money, without a word passing, 
gives an equitable lien, and it will prevail against a subsequent purchaser 
with notice. (See **Spence's Equitable Jurisdiction" and cases there cited.) 
The deposit of copies of Court rolls gives an equitable lien. WMthread v. 
Jordan (1 Y. and Col. 303.) So does the deposit of a mere agreement. 
JSxparte Warner, 19 Vesey, 203 ; and it seems to me impossible to dis- 
tinguish the deposit of a certificate of title from those cases. It is not 
necessary in the present case to enquire as to the meaning of the 114th 
section, but it appears to be intended by that section to deprive a depositee 
of a certificate of the safety afforded to a depositee of title deeds by the 
equitable doctrine of actual and constructive notice. If so, a deposit of 
a certificate of title will not constitute so safe a security as a deposit of title 
deeds. I am of opinion that the decree should go. 

The following cases were quoted during the argument : — 

Sumpter v. Cooper, 2 B. & Ad., 226 
Lacon v. lAffey, 9 Jur., N.S. 13. 
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ADMINISTRATION.— 1. Real Estate, where debt contested. A decree 
for the administration of Real Estate granted on motion without an 
issue being tried, although plaintiff's debt contested. 

England v. Coulthard. 9 

2. Might of widow — construction of Statute— next 

of kin. In construing the Act No. 31 of 1855-6, the principle that 
" the grant of administration follows the interest" must be adhered 
to, and the words ** next of kin" occurring in sections 9 and 10 of 
such Statute mean ** next of kin having an interest." 

Semhle. — ^The primary right of the widow to administration is 
not affected by this Statute, which contains no express words to 
that effect. 

In re Freebairn. 52 

APPEAL. -^ee Local Court, 1, 2, 3, 4 
ARREST.— See Insolvent Act, 1. 

Local Court, 6. 
ASSIGNMENT.— In trust for creditors. See Insolvent Act, 5. 
ATTORNEY-GENERAL— Information by. See Practice (Equity), 8. 
ATTORNEY.- See Maintenance 

BANKER AND CUSTOMER.— See Mortgage (Equjtable). 

CERTIORARI. --See Local Court, 6, 7. 
COLONIES — Offenders from. See Offenders. 

COMPANY. — Winding wp — Stay of proceedings. Under the Com- 
panies Act, 1864, the Court has jurisdiction to stay proceedings 
against the Shareholders of a Company which is being wound up, 
though such proceedings were instituted to recover a debt which 
became due prior to the registrati(»i of the Company. 

In re The Karkarilla Company— Moyle's case. 43 

See Practice (Equity), 5. 

CONTEMPT.— See Practice (Equity), 6. 
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CONTRACT.— 1. WTkeu toid, at in rtttrmmt of trade, Constraction of 
an agreement between ooacb propdeton for one not to nm a public 
eonveyance in opposition to the other for three years is good at 
Uw, not being in general restraint of trade; for, even presuming 
it was intended to apply to any road on which plaintiff might ran, 
it is not snch a general or unrestricted restraint of trade as would 
be illegal, and the defendant would still have opportunities of 
carrying on his trade on those roads where he would not be in oppo- 
sition to the plaintiff. 

ROUNSBYELL Y. GSOBOB. 5 

2, To hmUd skip; property in ship as huiU, Under the 

terms of a contract by M. to build a ship for B., it was held that 
the ship as built passed to B., and that M. had no right to register 
himself as owner. 

Bray y. Macdokald. 20 

CORPORATION.— iioKW^ of, in tort, A Co^Mration performing a 
public duty with public funds is liable, in tort, for the negligence 
or malfeasance of its servants authorized to act in the particular 
matter. 

Lloyd v. Encottntkr Bay Council. 121 

COSTS, on oppeaZ.— See Local Court, 1. 

CRIMINAL LAW.— False pretence, statement of It is not a sufficient 
statement of a false pretence to say that the prisoner had repre- 
sented that he *' could and would obtain certain lands" for the pro- 
secutor. 

In re Ktkq. 86 

See Offenders from other Colonies. 

CROWN LANDS LEASES.- ^b^ Becords, Leases of Crown Lands 
issued by virtue of Act No. 5 of 18G7 are not ipso facto records, 
although under the Great Seal of the Province, and therefore scire 
facias Sb not applicable in proceedings to revoke or cancel such 
leases. The Queen v. Clarke, 7 Moo. P.C.C, commented upon. 

Reg. y. Hughes. (Appendix.) 14$ 

CURATOR OF INTESTATE ESTATES.- See Probate. 

EQUITABLE MORTGAGE.— See Mortgage. Real Property Act, 
3.4. 

ESTOPPEL.— J?if«rf of Memorandum of Transfer under Seal Froperttf 
Act. See Real Property Act, 5. 

EXECUTORS.— 22«niMiera^Mw of— Commission. The fact that a legacy 
is given by the will to executors will not prevent the Court from 
awarding them compensation under 31 of 1855-6, section 14, but ' 
the Court can consider whether the legacy is sufficient remunera- 
for their trouble or not. 

In re Taylor. 13 

FALSE PRETENCES.— See Criminal Law. 

FRAUD. — Effect of in obtaining Certificate of Registry under Merchant 
Shipping Act. See Merchant Shipping Act. 
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HABEAS CORPUS.— TTnY of. 

I See Supreme Court I. Insolvent Act, 2. 

IMPRISONMENT.— See Insolvent Act, 2, 3. 

INJUNCTION.— See Practice (Equity), 6, 9. 

INSOLVENT ACT, I. -^Arrest on order for Lwprisonmewt. A warrant 
for the imprisonment of an Insolvent under section 125 of the Insol- 
vent Act, 1860, must be executed by the Messenger of the Court, 
but if executed by any one else it is no ground for prisoner's dis- 
charge on Haheas Corfw, from the custody in which he is subse- 
quently placed. 

SefiibU.—'R^A application been made to a Judge promptly, the 
arrest might have been set aside as irregular, and the prisoner 
ordered to be discharged. 

In re Sbllar. 32 



— 2. Imprisonment of Insolvent. — No Warrcmt. An 

order having been made for the imprisonment of an Insolvent under 
section 125 of the Insolvent Act, 1860, and he being imprisoned 
thereunder, but no warrant having been issued, he was discharged 
from custody on Habeas, 

In re Sellar. 

-3. Imprisonment — Period of. The period of three 



years, mentioned in section 125 of the Insolvent Act, 1860, must be 
computed from the date of the order, although the imprisonment 
may not actually be made to commence then. 

J^ re Sellar. 32 



-4. Proof by Creditor. A, having ordered goods 



"through" B, to be paid for on arrival in the colony, exe- 
cuted a deed of assignment under the Insolvent Act, 1860. The 
assignees of A refused to take the goods, B sold them at a loss, and 
was admitted to prove as a creditor for the deficiency as money 
paid to the use of A. 

■» In re Padman. 58 



-5. Release from Imprisonment of Debtor, having 



executed deed of assignment. The warrant for release referred to in 
the 183rd section of the Insolvent Act, 1860, only extends to 
imprisonment on an arrest made subsequent to the order for pro- 
tection ; and the Court has no power under sections 180, 182, and 
183 of the Act, to grant a warrant authorizing the discharge of a 
debtor, who executes a deed of assignment under the Act, from the 
custody he is in at the time of making the deed. 

Semble, — ^A debtor in custody must be adjudicated insolvent 
before he can obtain his discharge. 

J» r<0 Tremaine. 103 

INTEREST.— See Mortgage. 



JURISDICTION.— See Supreme Court. 
JURY.— See Local Court, 5, 8. 

LOCAL COURT. — 1. Appeal — Costs. In all cases of appeal from a 
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Local Court, where a rule is diflcharged or made absolute it will be 
with costs, in the absence of any special reasons for directing thei 
contrary. 

Whitk v. Hawkswell. 69 

LOCAL COURT.— 2. Appeal, ffrounds of. Where the points taken for 
appeal at the trial of an action in the Local Court are decided in 
the respondent's favour on the hearing of the appeal, or are 
abandoned by the appellant's counsel as untenable, it is not com- 
petent for thd appellant to reply upon other points which were not 
taken at the trial in the Court below. 

SowTON V. Drew. 66 



-3. Appeal. — Questiotu of fact. Section 56 of the 



Local Court Act, 18G1, gives no right of appeal on a question of 
fact, and when there is any evidence to support the decision of the 
Local Court on a question of fact, such decision is conclusive and 
cannot be reviewed by the Supreme Court. 

OeRTEL v. DiENHOFF. 70 



-4. Appeal — Evidence not forwarded from Court 



below. Counsel for the appellant having obtained a rule nisi for an 
appeal on reading an affidavit by the attorney of the facts which * 
took place at the trial, served the rule, and moved to make it 
absolute. No one appeared to show cause, and it appeared that 
the evidence, &c., had not been forwarded from the Local Court as 
required by section 69 of the Local Court Act, 1861. Under these 
circumstances, the Supreme Court declined to make the rule 
absolute, but ordered it to be discharged, and counsel then desiring 
to withdraw his motion, it was held that it was too late to do so. 

Roberts v. Heggie. 72 

-6. Arrest of debtor about to leave the province — 



Searing of cause — Jury. Where a defendant is arrested under the 
193rd section of the Local Court Act, 1861, and desires that the 
case be heard before the nearest Special Magistrate under section 
198, the plaintiff cannot by demanding a Jury, require the hearing 
of the case to be postponed until the Jury can be summoned. 

Stephens v. Franklin. 60 

6. Certiorari. — Practice after cause removed. On 

removal of cause from Local Court by certiorari, the plaintiff is not 
bound to follow the action into the Supreme Court, and defendant 
is not entitled to any costs on a discontinuance. 

McDiARMiD V. Clare Council. 7 

7. Certiorari. — Service of on Clerk of Court and 

opposite party. Where a writ of certiorari was delivered to the 
Clerk of a Local Court at his private residence, at 8 o'clock in the 
evening, it was held that the writ had been duly '* lodged" with 
the Clerk on that day, as required by section 60 of the Local Court 
Act, 1861 ; and also, that notice thereof at the same time given to 
the attorney of the opposite party was due service on that day 
within the meaning of the Act. 

Baker v. Warren. 69 

8. Jury. — TThen plaintiff^ may apply for. The 

92nd section of the Local Court Act, 1861, must be so read as not 
to destroy the effect of the 36th and 37th sections, which 
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authorize a party to take steps to obtain a Jury, and it is therefore 
competent for a plaintiff to demand a Jury after appearance, 
although there may not be seven clear days before the day of trial. 
Semble. — The proper course under these circumstances is for the 
Court to grant an adjournment when the cause is called en, to 
allow of the Jury being summoned. 

Sander V. Hains. (Note.) 62 

MAINTENANCE. — Unlawful upholdinff of action hy an attorney. An 
action was depending in a Local Court, in which S. was plaintiff and 
the present plaintiff was defendant. S. had no interest in the 
action, his name being used on behalf of his creditors, to whom he 
had agreed to assign his effects. The preseni; defendant was 
attorney for S. in the Local Court action, but received instructions 
in the matter frotn trustees who represented the creditors of S. S. 
having refused to give evidence at the trial unless indemnified 
against costs, the present defendant gave him an undertaking ** on 
behalf of the creditors of the estate" to indemnify him against all 
costs, and took other steps usual and necessary for bringing the 
cause on for trial. Held that this was evidence of defendant's being 
guilty of maintenance, in having "wrongfully, unjustly, maliciously, 
and unlawfully upheld and maintained such action." 

There was a question as to whether the creditors or the trustees 
had fully authorized the bringing of the action ; and in deciding 
upon the defendant's liability for *' wrongfully upholding and main- 
taining*' the action, the circumstances under which it was instituted 
were taken into consideration. 

Klinoebiel v. Palmer. 75 

MERCHANT SHIPPING kCT.— Registered owner.— Frawd. The term 
** Registered owner" in the Merchant Shipping Act does not apply 
to a person who is neither legally nor equitably the " owner" of a 
ship, but has, by means of fraud, procured a Certificate of Registry 
in his own name. To constitute a valid certificate, ownership must 
precede registration, and a certificate obtained by fraud by a person 
not being the owner will not enable the holder to confer a title on 
an innocent mortgagee for value without notice. 

Coombs V. Mansfield, 3 Drew, 193, commented upon. 

Bray v. Macdonald. 20 

MISDlKEGTlOJi^.— Presumptions of fact. Defendant accompanied N. 
to the agent of the plaintiffs (who were a banking company having 
a branch at Kapunda) in order to negotiate for an advance to N. of 
£500. The advance was made upon a bill drawn by one O'B., 
accepted by N., and endorsed by the defendant. The money was 
drawn out by cheques signed by the defendant, the words '*N's 
estate" or ** N's account" being appended in each case to his signa- 
ture. In an action for money paid to the use of the defendant, the 
Jury were directed that the evidence of the cheques and the bill of 
exchange raised an inference that the cheques were paid out of 
moneys standing to the credit of the defendant, and that the pro- 
ceeds of the bill had been applied to his benefit as last endorser. 
Held uu misdirection. 

Where it appeared there was a wiH in existence but no evidence 
was given of its contents, the Jury were directed with reference to 
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a point having a collateral bearing upon the issue, that the legal 
presumption would be that the land of the testator had descended 
to his heir-at-law. Held no misdirection. 

National Bank v. Mullkn. 109 

MORTGAGE (EQUITABLE). —Dcpow^ of Deed^ with Banker. On a 
deposit of deeds with a banker to secure an overdraft, the security 
will not be held to extend to interest accruing after the customer's 
death, where there has been no express contract to that effect, the 
relation of banker and customer on which the daim to interest 
is founded, having ceased. 

South Australian Banking Co. v. Horner. 98 

(JfoTB— This case was on the 7th July, 1868^ revcsed on appeal to the Full 
Goart 0«wtnnr, .H, dissenliente), and the decision of the Full Court has 
been made the subject of an appeal to the Privy Council.) 
See Real Property Act, 3, 4. 

OFFENDERS FROM OTHER COLONIW.- Statutes.^StaUment of 
Offence, The Act 16 of 1864, ** to make further and letter provision 
for the apprehension of offenders escaping into South Australia from 
any of the Australian Colonies,^* is in force, notwithstanding its 
alleged inconsistency with, or repugnancy to, the Imperial Statute 
6th and 7th Vict., c. 34, *^for the better apprehension of certain 
offenders." 

In order to justify the arrest or detention of a prisoner under sec. 
1 of the Act 16 of 1864, it must appear that the offence charged is 
such as is indictable according to the law of this colony, or it must 
be made appear to the Court, from evidence, that such offence is 
indictable according to the law of the colony from whence the 
original warrant issues. 

In re King. 86 



PLEADING. — Justificaiion. — Replying excess. Where defendant 
pleads justification in an act of trespass, it is necessary that plaintiff 
should reply specially, and new assign any excess relied on, 
although such excess may appear charged by the declaration as 
part of the original trespass. 

Lloyd v. Encounter Bay Counciil. 121 

PRACTICE (AT LAW).— 1. Rule nisi /or new Trial.— Court equally 
divided in opinion. The Court being equally divided in opinion, 
refused a rule nisi for new trial on the ground of the verdict being 
against the weight of evidence, as the Judge who tried the cause 
expressed himself satisfied with the verdict. 

National Bank v. Mullen. 109 



-2. New Trial. Opinion of Judge as to verdict 



being against weight of evidence. The Court is not bound by the 
opinion of the Judge who tried the cause, in granting or refusing a 
new trial on the ground of the verdict being against the weight of 
evidence. 

Dunn v. Collins. 126 



3. Rales under Act 2 of \mi. Are the rules of 

practice which were framed under the authority of the Act No. 2 
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of 1850 still in force, notwithstanding the repeal of that Act by 31 
of 1855-6? 

In re Sellar. 35 
See Local Court. Supreme Court. 

PRACTICE (EQUITY).—!. Jffidamt in support of motion.— Copy 
served incomplete. The omission of the words ^* Before me" from 
the jurat in a copy affidavit, furnished to the opposite party in 
compliance with Equity Rules, cap. xxvi. No. 14, held not 
important, it appearing that the original was correct. 

Cherry v. Elder. 47 



-2. Affidavit.— Service of Copy. Rule 14 of 



cap. XXVI., Equity Rules, does not necessitate service of a second 
copy of an affidavit already used in the suit, an examined copy of 
which had been previously delivered, though on a different motion. 
The notice of intention to read is sufficient. 

England v. Coulthard. 9 



-5. Amendment after demurrer. Application 



to amend a Bill after demurrer must be made on motion in open 
Court, and cannot be disposed of by the Primary Judge in Chambers. 

National Bank v. Cherry. 65 

4. Answer — Application for leave and for time. 

An application for leave to answer and for time, made by a defen- 
dant not required to answer, and whose time for putting in a 
voluntary answer had expired, must be made in Court. 

Attorney-General v. Hughes. 7 



■5. Companies Act — Staying proceedings under. 



It is no objection to an order for stajdng proceedings under the . / 

Companies Act, 1864, that it professes to restrain the proceedings ^ 
in several distinct actions instituted by wholly different persons. 

In re The Karkarilla Co. (Moyle's Case). 43 

-6. Contempt — Notice of Injunction — Breach. 



Circumstances under which persons upon whom no notice of injunc- 
tion had been actually served, were held to be sufficiently bound by 
its terms to warrant their being convicted of a contempt for breach. 

• Attorney-General v. Hughes. 27 
-7. Demurring alone — Time for. Where 



interrogatories are served with an amended Bill, the defendant has 
twelve days after appearance within which to demur alone, and 
plaintiff cannot in the meanwhile file a traversing note for want of 
answer. 

National Bank v. Cherry. 101 



-8. Information — Title of— Name of Attorney- 



Qenercd. The name of the Attorney-General is surplusage in the 
title of an information filed by him; it is sufficient if he be described 
by his official title alone. 

Attorney-General v. Hughes. 49 

-9. Inju/nction-^Terms of. An injunction was 



granted to restrain the defendant, his servants, &;c., from breach of 
an agreement in running or being concerned in running a public 
conveyance in opposition to the plaintiff, and particularly upon the 
Bay-road, in opposition to the plaintiff. On motion to dissolve the 
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injanction, the Court was disposed to consider the plaintiff entitled 
* to an injunction in respect of the opposition on the Bay-road only, 
but not feeling confident, and it appearing that the injunction had 
then in fact no greater effect than to prevent defendant from opposing 
on the Bay-road, the injunction was allowed to stand, and the 
question as to the construction of the contract could stand over 
until the hearing. 

ROUNSEVELL V. GeORGE. 5 

PRACTICE (EQUITY).— 10. Insolvency— Appeals in—FHmary Judge. 
The Primary Judge has no juris4Jction to hear appeals in Insolvency 
under section 15 of the Insolvent Act, I860, inasmuch as the power 
thereby given is not vested in the Supreme Court as part of its 
equity jurisdiction. 

In re Padmau. 39 



-11. Motion for Decree — Notice of— Rules. 



Rule 1. Cap. xxvi. of Equity Rules, requiring copy of notice of 
motion to be left with the Master, does not apply to motions for 
decree, the practice as to which is regulated solely by Division II. 
of the chapter. 

England v. Coulthard. 9 



-12. Notice of motion to take BUI pro confesso. 



An ambiguity on the notice of motion to take Bill pro confesso under 
the 57th section of the Equity Act, 1866, held cured by a 
reference to the Act, which was contained in the notice. 

Cherry v. Elder. 47 



-13. Orders of Supreme Court — Power of 



Primary Judae. The Primary Judge has power to set aside orders 
made by the Supreme Court prior to his appointment as Primary 
Judge, where it is competent for the Court itself to do so. 

In re The Karkarilla Co. (Moyle's Case. ) 43 

-14. Seal Property Act, section 82. — Questions 



arising under. The Primary Judge has no jurisdiction as such to 
entertain questions arising under section 82 of the Real Property 

Act, iseir. 

Ex parte McEllister. 41 
-15. Sehearing. — Primary Judge. The Pri- 



mary Judge can grant the rehearing of a cause which was heard 
before the Full Court prior to his appointment. 

PoLACK V. Schumacher. 46 



-16. Rules — Inconsistency in. Where the 



rules contained in the Schedule to the Equity Act, 1866, are 
inconsistent, the Court will follow the practice under the English 
Consolidated Orders of 1860. 

National Bank v. Cherry. 101 



-17. Vacation. Between the 1st December 



and the 4th February, no sittings in Court or Chambers for 
dispatch of ordinary business will be held, but the Primary Judge 
will be accessible, on applications for extraordinary relief such as 
injunctions. 

Vacation. 108 

PRESUMPTION OF FACT.—See Misdirection. 109 
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PRINCIPAL AND AOEii^T.— Ordering Goods ** through'' an Agent. 
Where A. orders goods "through" B., the former will be oonsidered 
the purchaser, and the latter his agent only. 

In re Padman. 58 

PROBATE.— Xo*< Will— Mutilated Draft. Circumstances under 
which the Court granted probate of the mutilated draft of a lost 
will. Duty and rights of Curator of Intestate Estate in such a 
case considered. 

In re Masters. 73 

RACING — LegaUty of. — Power of Stewards. A plaintiff has a right 
in this province to recover the amount of a stake won at horse- 
racing. The powers possessed by stewards of a horse-race are 
limited, and their limit is the decision of all questions which may 
arise on the ground between horses actually entered, ahd affecting 
the manner in which the races are run, but do not include the 
power to enter fresh horses or to alter the fundamental conditions 
of a race. 

Barer v. Warren. 92 

REAL PROPERTY ACT.— 1. AppUoation hy Mortgagee under old 
system. A mortgagee of land under the old system having exer- 
cised his power of sale, has power under the 14th section of the 
Real Property Act, 1861, to apply to bring the land under the Act 
in the name of the purchaser. 

In re Davis. 67 



-2. Certificate of Title.— Fra/ud. 



Senible. — ^The holder of a certificate of title obtained by fraud 
cannot confer a title on an innocent mortgagee for value without 
notice. 

Bray v. Macdonald. 20 

-3. Equitable Mortgage hy deposit of Cer- 



tificate, An equitable mortgage may be created by the deposit of 
a certificate of title under the Real Property Act, 1861. 

Jure Nathan. (Appendix.) 166 



-A. Equitable Mortgage and Equitable 



Interests generally. The mode of creating equitable interests is 
untouched by the Real Property Act, and the deposit of a certifi- 
cate of title creates an interest in favor of the depositee which the 
Court will recognise and enforce. 

8einble.—By section 114 of the Real Property Act, 1861, the 
depositee of a certificate of title is deprived, in some measure,' of 
the safety afforded to a depositee of titie deeds, from the doctrine 
of actual and constructive notice. 

Richards v. Jones. (Appendix.) 167 



6. Memorandum of T^anrfer — Deed, 

Estoppelf Vendor's Lien, A memorandum of transfer under the 
Real Property Act, 1861, in the form D given in schedule, is not 
by virtue of section 35 of the Act the deed of the party signing 
the same for all intents and purposes, but merely for the purposes 
of the Act, and does not thjorefore operate as an estoppel so as to 
prevent the vendor from showing nonpayment of purchase money. 

O 
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Semhle. — A Tendor of land under the Real Property Act has a 
lien for unpaid parchaae money against the pnrchaaer, although 
the tranafer has been registered. 

Kelly v. Fulleb. 15 
KECORDS.^^ee Crown Lakds Leases. 

SCIRE FACIAS. — See Supreme Court, 2. Crown Lands Lease. 
STATUTES.— 1. Cotutructionof. See Administration. 

' 2. Bepu^^namcy. See Offenders from other Colonies. 

SUPREME COURT. -.1. Babeat Corpus—Power to issue, aUJumgh uo 
General Mules. 

Semhle. — The Supreme Court has jurisdiction to issue a writ of 
Habecu Corpus, notwithstanding the absence of general rules made 
as provided by Act No. 31 of 1855-6. 

Jn re Sellar. 1 

^2. Scire facias. 

Semhle. — The Supreme Court has power by rule to make pro- 
ceedings by way of scire facias applicable to the repeal of Crown 
Lands Leases. 

Reo. v. Hughes. (Appendix.) 143 

3. Writs {original) — Absence of Qeneral Rules 

relating to. The Court quashed writs of venire facias ad respon- 
dendum and distringas, as it would be praoticidly impossible to 
carry out proceedings which had thus been eommenoed, in the 
absence of general rules for regulating such proceedings, to be made 
under Act 31 of 1855-6. 

Reo. ▼. Baker. (Note.) 2 

VENDOR'S LIEN.— See Real Property Act, 5. 

WATERCOURSES— ionj of.—It^'urg to. The right of the plaintiff 
to recover in an action for an alleged improper interference with a 
watercourse depends upon the question whether, in fact, his 
lawful and reasonable enjoyment of the water has been sensibly 
affected by the act of the defendant, and this is entirely a question 
of fact for the Jury. 

The general law of watercourses considered in relation to the cir- 
cumstances of the colony. 

Dunn v. Collins. 126 

WILL.— See Probate. 

WINDING-UP.— See Companies Act. 

WRITS.— 1. Habeas Corpus. See Supreme Court., 1. 

2. Scire facias. See Sxtpreme Court, 2. 

3. Venire facias and distringas. See Supreme Court, 3. 
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